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SAMSON LODGE, KNIGHTS OF PYTHIAS.* 


A demurrer for want of facts sufficient to constitute a cause of action does not 
prevent a subsequent plea in abatement. 

One who becomes a member of a benevolent order is chargeable with knowl- 
edge of its laws, and is bound by them unless illegal or requiring illegal 
acts, and is therefore bound by the by-laws. 


* Decision rendered, June 13, 1886.—Petition tor returning overruled, December 18, 1885. 
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Such organizations may require members to resort to prescribed methods o1 
redressing grievances before invoking the power of the courts, but may 
not absolutely take away the right of action for money due. 

Avreements to submit to arbitration are valid when made after the subject ot 
controversy has arisen, but not when they relate in advance to any contio 
versy that may arise. The party claiming that the power of the court has 
been curtailed by such agreement must assume the onus probandi, show 
ing a clear agreement, 

A custom cannot be invoked to deprive the party having a claim of legal 
remedies. 

A mutual benefit society which for agrecd compensation agrees to pay bene 
fits to its members, is not purely a benefit society, but is in respect to con 
tracts to pay benefits, an insurance company. 


J. H. Srorsensura, and G. H. Vovaur, for Appellant. 
M. Z. Srannanp, J. G. Howarp, and J. F. Reep, for Ay pellee. 


Ex.uiorr, J. 
The complaint of the appellant alleges that the appellee is a cor- 
poration, organized under the laws of Indiana; that it is a subordi- 


nate lodge, acting under a charter granted by the Grand Lodge of 


Knights of Pythias of the State of Indiana; that in accepting the 
charter the appellee agreed to act in obedience to the enactments 
of the grand lodge; that Sec. 4, of Art. 5 of the by-laws of the 
grand lodge is as follows: “See. 4. Every knight who has been in 
fellowship for six months, incapacitated by sickness, or other disa- 
bility from attending to his usual business or occupation, shall be 
considered a beneficial member entitled to receive such weekly 
benefits as the by-laws prescribe: Provided the minimum sum of 
one dollar per week must be paid through such period of proba- 
tion: And further provided, that his disability is not brought on by 
immoral conduct, and that he is in good standing; but any lodge 
may, by its by-laws, provide that no benefits shall be paid for the 
first week’s sickness or disability.” 

That the appellee enacted a by-law prescribing that members 
who had been in fellowship six months when incapacitated by ill- 
ness should receive five dollars per week as benefits; that appellant 
has been a member of the defendant lodge in good standing since 
the first day of March, 1880, and as such entitled to all the rights 
and benefits of a member; that on the 9th day of March, 1880, he 
became ill, and was thereby incapacitated from attending to his 
usual business, and that his illness was not brought on by immoral 
conduct. 

The appellant answered in abatement. The. allegations of the 
plea ar» substantially these: That the defendant is a subordinate 





1886. } Bauer vs. Samson Lodge, Knights of Pythias. 83 


lodge of the Grand Lodge of the Knights of Pythias of Indiana; 
° 
that the appellant, when he became a member, pledged himself, 


by signing a written petition, that he would conform to the constitu- 
tion, by-laws, and regulations of the defendant; that among the rules 
and regulations of the supreme lodge of the order, are the following 


provisions: 


“ Article 1. Sec. 1. The supreme lodge is the source of all true 
and legitimate authority in the order of Knights of Pythias where- 
soever established. It possesses original and exclusive jurisdiction 
and power, (1) To establish the order in States, districts, territories, 
provinces, or countries where the same has not been engrafted. (2) 
To charter grand lodges and define the territorial extent of their 
jurisdiction. (3) To hear and determine all appeals from grand and 
subordinate lodges when the same are properly brought before it, 
in accordance with the regulations of the order, and to provide by 
legislation for the enforcement of its decisions.” 

“ Article 7. Sec. 1. Grand lodges exist by virtue of a charter of 
dispensation issued by authority of the supreme lodge. They shall 
conform to the regulations prescribed by the supreme lodge in 
accordance with this constitution, and shall, subject to the provisions 
hereof and right of appeal, have exclusive original jurisdictional 
limits, and over the members attached to the same.” 


“Article 7. Sec. 3. Each grand lodge shall adopt a constitution 
for its own government, and also a constitution for its subordinates, 
which constitution shall be in accordance with the provisions of this 
constitution and the laws made in pursuance hereof.” 

That more than ten years since the supreme lodge issued a charter 
to the grand lodge of Indiana, and that grand lodge afterwards char- 
tered the defendant as a subordinate lodge of its jurisdiction; that 
in the constitution and laws of the grand lodge of Indiana are the 
following provisions :— 

Lf 

“Sec. 2. This grand lodge shall have jurisdiction over all lodges 

of Knights of Pythias within the State of Indiana. 


“Sec. 3. It possesses the right and power (1) of granting charters, 
(2) of suspending or taking away the same for proper cause, (3) of 
receiving and hearing all appeals and of redressing grievances 
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arising in lodges under its jurisdiction, (4) of enacting by-laws for 
its government and support: Provided, the same are not in viola- 
tion of the laws of the supreme lodge.” 


“Article 5, See 8. After the installation of officers, the grand 
chancellor shall appoint the following committees to serve one year: 
1. A committee of appeals and grievances. 2. A committee of law 
and supervision. 3. A conimittee of subordinate lodge constitution 
and by-laws. (4.) A committee on state of order, 5. A committee on 
finance and accounts. 6. A committee on subordinate lodge returns. 
7. A. committee on credentials. 8. A committee on mileage and 
per diem. ‘' Each committee shall consist of three members, except 
the committee on appeal and grievances, which shall consist of five 
mem bers.” 


“Article 9. Sec. 4. The committee on appeals and grievances 
shall hear all appeals and grievances from lodges or members of 
lodges referred to them by grand lodge or grand chancellor, and 
report their decisions with the utmost dispatch to the grand lodge 
or grand chancellor during its recess, but no member of this com- 
mittee shall serve on any case of appeal from the lodge of which he 
is a member.” 


That these provisions of the constitution and by-laws of the order 
have been in force since the organization of the defendant, and are 
still in force; that these provisions require a member aggrieved by 
the decision of a subordinate lodge to appeal first to the grand lodge 
of the State, and then, if dissatisfied, to the supreme lodge; that 
according to the usages and customs of the order that have “ existed 
in suid order since the time whereof the memory of man knoweth 
noi to the contrary, grievances in the denial of benefits have always 
been redressed by subordinate lodges or on appeal;” that the 
plaintiff has not appealed from the decision of the lodge denying 
him benefits. 

Prior to filing this plea, the appellee demurred to the complaint, 
alleging for cause that it did not state facts sufficient to constitute a 
cause of action, and it is contended by the appellant that this pre- 
cludes the appellee from pleading in abatement, and upon this con- 
tention arises the first question. 

It is important to keep in mind the fact that the plea does not 
present the question of the jurisdiction of the person of the defend- 
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ant, but presents the question of the right to maintain the, action. 
The question, therefore, is very different from that which would 
arise if the defendant had demurred, and then attempted to question 
the jurisdiction of the court over its person. As a general rule, 
appearance waives the question of jurisdiction of the person, but 
here the defendant submits to the jurisdiction and contests the right 
of the plaintiff to maintain the action. It concedes jurisdiction of 
the person, but affirms that the action must abate, because the 
plaintiff has not taken such steps as enabled him to prosecute it. 

Appellant’s counsel assume that a demurrer is a plea in bar, and 
proceeding upon this assumption, affirm that the case is within the 
rule that after pleading in bar the defendant cannot plead in abate- 
ment. The validity of this argument depends entirely upon the cor- 
rectness of the assumption on which it rests. This assumption 
cannot be made good. Our statute expressly recognizes the differ- 
ence between demurrers and answers, and the common law quite as 
fully recognized the difference between pleas and demurrers. In 
their nature they are essentially different; a demurrer presents an 
issue of law, while an answer presents an issue of fact. Gould says: 
“But a demurrer to the declaration is not classed among pleas to 
the action—not only because it may be taken, as well to any other 
part of the pleadings, as to the declaration; but also because it 
neither affirms nor denies any matter of fact, and is, therefore, not 
regarded as strictly a plea of any class; but rather as an excuse for 
not pleading.” Gould Pleading, Chap. 2, Section 43. Error cannot 
be successfully assigned upon a ruling denying a motion to strike 
out part of a complaint. 

One who becomes a member of an organization such as the 
Knights of Pythias, is chargeable with knowledge of its laws and 
rules, as is bound by them. He cannot be ignorant of them, nor 
can he refuse obedience to them, unless, indeed, they are illegal or 
require the performance of acts which the law forbids. Simeral vs. 
Dubuque M. F. Ins. Co., 18 Iowa, 319; Coles vs. Iowa State M. Ins. 
Co., 18 Iowa, 425; Mitchell vs. Lycoming M. Ins. Co., 51 Pa. St., 
402; Fugure vs. Mutual Society of St. Joseph, 46 Vt., 362. 

By-laws, not in themselves illegal, and not requiring the per- 
formance of acts contrary to law, must, therefore, be deemed bind- 
ing upon all persons who become members of such an organization 
as the Knights of Pythias, and the question is as to the existence 
and effect of the by-laws in this particular case. 

There is some conflict of opinion as to the extent to which such 
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an organization may go in restricting actions for benefits promised 
its members, some of the cases holding that it may prohibit actions 
at law altogether and make its own decisions conclusive; others 
holding that it may not materially restrict the right to sue: Black, 
etc. Society vs. Vandike, 2 Whart., 309; Osceola Tribe ete. vs. 
Schmidt, 57 Md., 98; Harrington vs. Workingmen’s Benev. Ass’n, 
27 Alb. L. J., 488; Poultney vs. Bachman, 31 Hun, 49; Lafond vs. 
Deems, 81 N. Y., 507; Foram vs. Howard Benf. Ass’n, 4 Pa. 
St., 519. 

The reasonable rule is, that such an organization may provide 
methods for redressing grievances and deciding controversies, and 
may compel members to resort to the prescribed method of pro- 
cedure before invoking the power of the courts, but that it may not 
entirely prohibit members from seeking to recover benefits accruing 
to them under the by-laws of the organization. Men voluntarily 
enter such organizations, and in becoming members subscribe to 
their laws, and if these laws make provision for trying controversies, 
the member aggrieved must pursue the course prescribed before 
resorting to the courts to enforce his claims. There is no valid 
reason why he should not be compelled to do what he has agreed, 
and the harmony and efficiency of such organizations require that 
all measures provided and required by their by-laws should be 
exhausted before appealing to the courts to settle the controversy. 
On the other hand, it would be unjust to permit such organizations to 
take from their members all right of action for money due them. 
Claims for money due by virtue of an agreement are unlike iwere 
matters of discipline, questions of doctrine, or of policy, and are not 
governed by the same rules. A corporation which promises to pay 
a certain sum as benefits during a member’s illness, in consideration 
of his payment of dues, is not a purely benevolent organization; it 
may be, and doubtless is, benevolent and charitable in a great 
degree, but it is not a benevolent organization in the sense of dis- 
pensing benefits without consideration. The consideration the 
order receives is the dues paid by the member, and in return it 
promises him benefits. In speaking of a charter similar to the 
Knights of Pythias, the Supreme Court of Massachusetts said: ‘The 
corporation is not a mere charitable society, but is rather in the nature 
of an association for the mutual insurance of its members against sick- 
ness or accident. If it refuses to perform its contract contained in 
the by-laws, the member who is injured may have recourse to the 
proper courts to enforce the contract:’ Dolan vs. Court of Good 
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Samaritan, etc., supra. Our own decisions have recognized a like 
doctrine as applicable to the life insurance feature of such organiza- 
tions: Elkhart Mut. Aid etc. Ass'n. vs. Houghton, and Supreme 
Lodge K. of P. vs. Schmidt, 98 Ind., 374. 

It is not within the power of individuals or corporations to create 
judicial tribunils for the final and conclusive settlements of contro- 
versies. In a case in principle the same as the present, it was said: 
“To create a judicial tribunal is one of the functions of the sovereign 
power; and although parties may always make such tribunal for 
themselves, in an specific case, by a submission to arbitration, yet 
the power is guarded by the most cautious rules. * * It would 
hardly accord with this scrupulous care to secure fairness in such 
cases, that parties should be held legally bound by the sort of 
engagement that exists here, by which the most extensive judicial 
powers are conferred upon bodies of men whose individual mem- 
bers are subject to continual fluctuation: Austin vs. Searing, 16 
N. Y , 112. 

It is to be noted that agreements to submit a matter to arbitration 
are valid when made after the specific controversy has actually 
arisen, and not when made in advance, certainly not when the agree- 
ment provides that one of the interested parties shall be the sole 
arbitrator. The weight of authority is very decidedly against the 
power of parties to bind themselves in advance that a controversy 
that may possibly arise shall be conclusively settled by an individ- 
ual or a corporation, and to that doctrine this court is committed: 
Insurance Co. vs. Morse, 20 Wall., 445; Mentz vs. Armenia F. Ins. 
Co., 79 Pa. St., 478. 

As all persons having a money demand against an individual or a 
corporation have a right to resort to the courts in the first instance, 
when payment is withheld, to coerce wuyment, that right must exist 
unless it clearly appears that it has been abridged or surrendered. 
In the case before us the answer concedes the right to the benefits 
claimed, but affirms that an action cannot be maintained because 
the claimant has nut taken the steps which must precede the asser- 
tion of the claim in a court of justice. In order that this general 
right, a right possessed by all citizens, should be curtailed, it must 
clearly appear that he to whom the money is due, has agreed 
that it may be abridged. One who asserts a claim to money due 
upon a contract occupies an essentially different position from one 
who presents a question of discipline, of policy, or of doctrine of 
the order or fraternity to which he belongs. All the decisions, 
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from first to last, recognize a broad distinction between the two 
classes of cases, and the one before us belongs to the class where 
property rights are involved, and is a member of a class recogniza- 
ble by the courts. 

The policy of the law, as declared in our constitution and by our 
decisions, is to freely open the courts to those who seek money due 
them upon contract, and the party who asserts that the right to 
invoke the aid of the courts has been curtailed, must show a clear 
agreement abridging the right. These principles necessarily lead to 
the conclusion that a corporation which has agreed to pay pecuniary 


* 
benefits to one of its members cannot successfully resist an appeal to 


the courts without showing an express or implied agreement that 
before making such an appeal the members shall pursue a course of 
procedure prescribed by the laws of the organization. 

In the case in judgment there is a clear right to the benefits 
claimed, for so the by-laws provide, and where there is a right there 
is aremedy. It there is a remedy, it is the usual one, unless by a 
legal contract the parties have otherwise agreed; here, the usual 
remedy, open and free to all citizens having just demand, is an ordi- 
nary action at law, and the question narrows to this, has the claim- 
ant abridged his remedy by contract? We find nothing in the 
by-laws which can be deemed a partial or a total surrender of his 
rights to enforce his contract in the usual method. It is true there 
is a general right of appeal provided for, but there is no stipulation 
that the claimant of benefits shall appeal; and, if we are correct in 
our reasoning, there is no abridgment of his right to pursue the 
usual remedies. In order to abridge this right there must be a 
stipulation to that effect. Men do not lose their legal right to 
enforce their contracts unless they have yielded it up by agreement. 
The provision that an aggrievéd party may appeal is permissive; it 
does not wrest from him the right conferred upon him by law. If a 
man has a legal right, and the corporation of which he becomes a 
member adds another, that of appeal to its superior governing 
bodies, the added right is merely cumulative, it is not exclusive; posi- 
tive words only can take away an existing right. Conferring a right 
to pursue a given course does not destroy an existing right; in 
order to destroy such a right proper limiting words must be em- 
ployed. Here, there are no limiting words; there is nothing that 
limits the general right to sue in the courts, and a right such as this 
cannot be taken away without a clear agreement surrendering it. If 
it had been the intention to require members to surrender their 
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right to sue at once upon the breach of the contract, and to compel 
them to first appeal to the grand bodies of the order, it would have 
been easy to so declare; but there is no such declaration, and, there- 
fore, no agreement taking away the right to sue for the enforcement 
of the contract which the claimant possessed by virtue of the law of 
the land. The right to sue is one given, as we have seen, by law, 
and no custom can “be good which is contrary to law. A custom 
that a party having a claim for money due upon contract may not 
pursue the usual remedies provided by law, is not valid: Mason vs. 
Grand Lodge, etc., 30 Minn., 509; Thompson vs. Insurance Co., 104 
U. S., 252; Franklin Ins. Co. vs. Humphries, 65 Ind., 549; Wallace 
vs. Morgan, 23 Ind., 399. 

The court below erred in overruling the demurrer to the plea, and 
the judgment must be reversed. 


Petition for rehearing overruled. 
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SUPREME COURT OF VERMONT. 


January Term, 1885. 


JOHN G. FINDEISEN & —s 


METROPOLE FIRE INS. co.) 


A waiver is an intentional relinguishment of a known right: thus, when the 
company’s special agent sent to adjust the loss, declared: ‘ That the claim 
was worthless, and that the loss would not be paid, because he burned 
the property,” but the referee found, that the agent did not intend to 
waive the proots of loss, that the plaintiffs did not understand that they 
were waived, and were not misled as to furnishing such proofs, it was 
held that there was no waiver. 

But, where the property destroyed was owned by a married woman, and her 
husband signed and swore to the proof of loss as her agent, and on objec- 
tion by the company to such proof, he offered, if the company would re- 
turn the proof rage ived, to have it corrected and executed by his wife, and 
thereupon the defendant refused to return it for amendment, or to specify 
other defects, it was held that sneh conduct ought to be aecounted a 
Waiver, or an estoppel. 

Under the conditions of this policy, and the facts, that the husband procured 
and paid for the insurance, as his wife’s agent, that he as such agent 
transacted all the business connected with the purchase and management 
of the property insured, and that his wife had no personal knowledge as 
to the property, the court think the proof of loss, though executed by 
such agent, was sufficient. 


Assumpsit upon a policy of insurance issued to the plaintiff, Kath- 
arina M. Findeisen, wife of said John G. Findeisen. Heard on a 
referee's report, April term, 1834, Taft, J., presiding. Judgment for 
the plaintiff. 

The defendant’s counsel claimed, with other claimed defects in 
the proof of loss, sufficiently stated in the opinion, that the magis- 
trate’s certificate attached to the proof was not in accordance with 
the conditions of the policy or the printed form of proof. The 
eighth clause of the conditions was: 


* From advance sheets ofthe Vermont Report 
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“Persons sustaining loss or damage by fire, shall forthwith give 
notice of said loss to this company, and, as soon thereafter as possi- 
ble, render a particular account of such loss, signed and sworn to 
by them, stating whether any and what other insurance has been 
made on the same property, giving copies of the written portion of 
all policies thereon, also the actual cash value of the property and 
their interest therein, for what purpose and by whom the building 
insured, or containing the property insured, and the several parts 
thereof, were used at the time of the loss, when and how the fire 
originated, and shall also produce a certificate under the hand and 
seal of a magistrate or notary public (nearest to the place of the 
fire, not concerned in the loss as a creditor or otherwise, nor related 
to the assured), stating that he has examined the circumstances at- 
tending the loss, knows the character and circumstances of the as- 
sured, and verily believes that the assured has, without fraud, 
sustained loss on the property insured, to the amount which such 
magistrate or notary public shall certify.” 

The proof was signed by “John G. Findeisen, Agt.;” and imme- 
diately below the signature were the words, “ Subscribed and sworn 
to before me. Cyrus W. Wicker, Justice of the Peace.” 

Next in order was the following blank certificate :— 

“ Magistrate's certificate. I, ———-———, residing in —,, 
most contiguous to the property hereinbefore described, hereby cer- 
tify that I am not concerned in the loss or claim above set forth, 
either as 4 creditor or otherwise, or related to the insured or suffer- 
ers; that I have examined the circumstances attending tlie fire, or 
damage as alleged, and that Iam well acquainted with the charac- 
ter and circumstances of the assured, and do verily believe that she 
has by misfortune, and without fraud or evil practice, sustained loss 
and damage on the property insured to the amount of over three 
thousand dollars. In testimony whereof, I have hereunto set my 
hand and official seal this —-—— day of ——-—, A. D. 18—.” 

The property insured was in a woolen mill which the. plaintiffs had 
rented. 


Roserts & Roserts, for ‘he Defendant. 

The proof of loss was not in accordance with the conditions of 
the policy. The signature and oath of the husband as agent are not 
sufficient. 

There were special reasons in this case for requiring the oath of 
the assured. The fire was “supposed to be incendiary.” The 
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company was entitled to her own declaration and oath that “it did 
not originate by any act, design, or procurement on her part, nor in 
consequence of any fraud or evil practice done or suffered by her.”* 
No one could swear to this for her: Spooner vs. Vt. Mut. Ins. Co., 
53 Vt., 156; Walsh vs. Vt. Mut. F. Ins. Co., 54 Vt., 351. 

The so-called magistrate’s certificate fails to conform to the condi- 
tions of sec. 8 of the policy, in many respects : (a.) It is the private 
signature of Cyrus W. Wicker, and not official; (b) it is not under 
his “ seal ;” (c) if a magistrate at all, it does not appear that he was 
nearest to the place of the fire.” " 

Obtaming a proper certificate was a condition precedent to a re- 
covery: May Ins., s. 466; Worsley vs. Wood, 6 T. R., 710; 1 Benn. 
F. I. Cas., 58; Johnson vs. Phoenix Ins. Co., 112 Mass., 49; Roumage 
vs. Fire Ins. Co., 1 Green (N. J.), 110; Leadbetter vs. A®tna Ins. 
Co., 13 Me., 265; Ins. Co. vs. Pherson, 5 Ind., 417; 3 Benn. F. I. 
Cas., 753; Ins. Co. vs. Lawrence, 3 Pet., 25. None of the defects 
were waived : Donahue vs. Ins. Co., 56 Vt., 374; Gauch vs. Peiser, 
10 Fed. Rep., 347; Goss vs. St. Paul F. & M. Ins. Co., 22 Fed. 
Rep., 74. 

Insisting upon the first fundamental defect was not a waiver of 
other defects to follow. This could not be, since it was stated in 
the correspondence that there were other defects not intended to be 
waived. 

The company was not bound to specify any defects in the proofs, 
nor to aid the plaintiff to make out her case, but leave her free to 
present it in her own way. A refusal to pay even (which there was 
not in this case), without assigning any reason therefor, is no waiver 
of such like defects. See cases cited above. 


Warrremore & Wueecer and E. R. Harp, for the Plaintiffs. 

Forfeitures are not favored, and policies are to be construed 
liberally in respect to the insured: Mosley vs. Ins. Co., 55 Vt., 142. 
The declarations of Gray excused the plaintiffs from furnishing any 
preliminary proofs, if he had authority to waive the requirements of 
the policy in respect to such proof : Wood Ins., 717, 726; May Ins., 
468, 503; Norwich ete. Trans. Co. vs. Ins. Co., 34 Towa, 561; Under- 
hill vs. Ins. Co., 6 Cush., 440; Vos vs. Ins. Co., 9 Johns., 192; Fran- 
cis vs. Ins. Co., 6 Cow., 404; Taylor vs. Ins. Co., 9 How., 390; Walsh 
vs. Vt. Mut. F. Ins. Co., 54 Vt., 351; Noyes vs. Ins. Co., 30 Vt., 659; 


“ The quoted words of this sentence were in the proof of loss sworn to by 
the husband, —Rep. 
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Blake vs. Ins. Co., 12 Gray, 265; 17 N. Y., 428; Ball & Gage Wagon 
Co. vs. Ins. Co., 13 Ins. L. J., 371; Corneli vs. Ins. Co., 9 Wend., 163. 
Gray had such authority: Ins. Co. vs. Chicago Ics Co., 36 Md., 102; 
Wood Ins., 721; May Ins., 126; Taylor vs. Ins. Co, 5 N. H., 50. 
The court could infer that Gray had authority to waive : Barber vs. 
Britton, 26 Vt., 113; Abbott vs. Camp, 23 Vt., 650; Bond vs. Clark, 
47 Vt., 565. But if it was not a complete waiver of all preliminary 
proof, the specification of a single objection to the proof furnished, 
without particular mention of any other, is a waiver of all objections 
to the procf except the one specified: Wood Ins., 715, 718, 723; 
May Ins, 468; Blake vs. Ins. Co., 12 Gray, 265; Lewisevs. Ins. Co., 
52 Me., 492; Adtna Ins. Co. vs Tyler, 16 Wend., 385; 1 Benn. F. L 
Cas., 576, 590; Taylor vs. Ins. Co., 51 N.°H., 50; Walsh vs. Vt. 
Mut. F. Ins. Co., supra; Mosley vs. Vt. Mut. F. Ins. Co., 55 Vt., 142; 
McMaster vs. Ins. Co., 25 Wend., 370; 13 Am. Rep., 416. Refusal 
to return the proof was a waiver: May Ins., 469; Turley vs. N. A. 
F. Ins. Co., 25 Wend., 374; Cornell vs. Ins. Co., 9 Wend., 166. The 
proof sworn to by her agent was sufficient: May Ins., 463; Wood 
Ins., 694, 726; Sims vs. Ins. Co., 47 Mo., 54; 4 Am. Rep., 312; Ker- 
nochen vs. Ins. Co., 17 N. Y., 428; Barnes vs. Ins. Co., 45 N. H., 21; 
Ayres vs. Ins. Co., 17 Iowa, 176; Ins. Co. vs. Grayhiil, 47 Penn. St., 
17; 16 Vt., 653. 


Roycr, C. J. 

This is an action of assumpsit on a policy of fire insurance, and 
comes up on the report of a referee, upon which the court below 
rendered a judgment for the plaintiffs. 

The defendant relies upon various specified defects in the proof of 
loss submitted by the assured; and in reply it is insisted, first, that 
the declarations of Gray, the special agent of the company sent to 
adjust the loss, which were made to the plaintiff, John G. Findeisen, 
and were, according to the referee’s findings, “ that the claim against 
the company was worthless, and that the loss would not be paid, be- 
‘ause he burned the property,” amounted to a waiver of the proofs 
of loss required by the conditions of the policy. 

It is established beyond question, that such requirements are for 
the benefit of the company and may be waived by it; and also that, 
being conditions of forfeiture, they are not favored by the law, and 
a waiver of them is often found on slight evidence. Thus, it has 
been held that an unqualified refusal by the company to pay the loss 
upon other specified grounds, made before the expiration of the time 





94 Report of Decisions. [ Feb., 


within which it was the duty of the assured, by the terms of the 
policy, to file his proofs of loss, is an act from which the triers may 
find a waiver of such proofs. See authorities cited in Lyon vs. Trav- 
elers’ Ins. Co., 31 Alb. L. J., 59; 20 N. W. Rep., 829; and in Mosley 
vs. Vt. M. F. I. Co., 55 Vt., 142. 

But it is equally well settled that a waiver is, as remarked by 
Taft, J., in Donahue vs. Windsor County Ins. Co., 56 Vt., on page 
382, “an intentional rélinquishment of a known right;” and that 
whether or not there has been a waiver is always a question of fact 
for the jury: Donahue vs. Ins. Co., supra ; Home Ins. Co. vs. Balti- 
more Warehouse Co., 16 Am. Law Reg., 162; Enterprise Ins. Co. vs. 
Parisot, 35 Ohio St., 35, and authorities supra. 

In the case at bar, the referee was substituted for the jurv as a 
trier of the facts; and he has found, that the company’s agent did 
not intend to waive the proofs of loss; that Findeisen did not under- 
stand th: t they were waived, and that the plaintiffs were not misled 
or hindered in the matter of preparing and forwarding the proofs by 
what was then said by the agent. These findings of fact conclusively 
negative a waiver at that time; and it does not become necessary to 
consider the question of the authority of the agent. The right of 
the triers of fact to find a waiver of proofs of loss from a previous 
positive denial of liability upon other specified grounds, is based by 
the authorities upon the ground that from such .a refusal the as- 
sured may well consider the furnishing of proofs a needless trouble 
and expense. 

The plaintiff, John G. Findeisen, seasonably proceeded to make 
out and forward to the company a proof of loss, which is made a 
part of the case, and which he signed and swore to as agent for his 
wife, who was the owner of the property insured, and who was named 
in the policy as the person insured. It is claimed by the defendant 
that this proof of loss was not a compliance with the conditions of 
the policy; and the first objection made is, that it should have been 
signed and sworn to by the wife herself; while, on the other hand, 
the plaintiffs insist that the proofs were properly executed and veri- 
fied by the husband in his capacity as agent; and further, that by 
specifically objecting to the proofs when filed, because of their exe- 
cution by the husband, and declining to return them for execution 
by the wife, or to specify the other objections now raised, the de- 
fendant must be treated as having waived them, or be held estopped 
to now insist on them. 

The policy provides, by the 8th clause of the conditions, that 
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“persons sustaining loss or damage by fire shall forthwith give no- 
tice of such loss to this company, and as soon thereafter as possible, 
render a particular account of such loss, signed and sworn to by 
them,” and containing the matter by that condition prescribed. 
There is no more specific provision than this as to the person whos« 
signature and oath are required to the proof of loss; but it is after- 
wards prescribed that “the assured” shall do certain things with 
reference to the property, submit to examination if required, ete. 
It appears that the plaintiff, John G., acting as agent for his wife, 
transacted all the business connected with the purchase and manage- 
ment of the property insured, the renting of the building in which 
it was, and the business in which it was used; and that he, as such 
agent, procured the insurance and paid for it. Inthe matter of the 
application, if any were made, and the issuance of the policy, the 
company then dealt with and treated John G. as the ‘agent and rep- 
resentative of his wife; and received from him in such capacity the 
consideration upon which the contract rests. The 10th clause of the 
conditions provides that “it is a part of this contract that any per- 
son other than the assured, who may have procured this insurance 
to be taken by this company shall be deemed to be the agent of the 
assured "—a condition manifestly inserted for the benefit of the com- 
pany. 

Under the terms of the contract, the facts shown, and the further 
fact found by the referee that the female plaintiff had no personal 
knowledge as to the property in the mill at the time of the fire-—one 
of the most important things required to be set forth in the proof of 
loss—it is difficult to find any sound reason, either in the contract 
itself or in law, for holding that the signature and oath of John G. 
Findeisen, as agent for his wife, the person insured, and whose full 
authority to act in that capacity in respect of all the acts performed 
by him is not questioned, was not entirely sufficient. Certainly, the 
company could not have been prejudiced by the fact that the proof 
was executed by the agent mstead of the principal; because objec- 
tions to the sufficiency of the proof as offered could be specified and 
insisted upon, together with that one, just as well with his signature 
and oath upon it as hers; and if the personal testimony of the as- 
sured were desired for any reason, as suggested in the brief, it 
could have been required by the company under the 7th condition, 
above referred: to, and on refusal to submit to such examination a 
forfeiture of the policy could have been insisted on. We should, 
therefore, be strongly disposed to hold that the execution of the 
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proof of loss, in this case, was entirely within the power of an 
agent, the scope of whose authority from his principal is not in 
question, and that the maxim, Qui facit per alium, facit per se, ap- 
plies. See authorities cited upon plaintiffs’ brief. 

But even this is not necessary. It appears from the correspond- 
ence attached to the referee’s report, that John G. Findeisen, with all 
reasonuble promptness, upon being advised that the company ob- 
jected to the proof of loss forwarded by him, offered, if they would 
return the same, to make it satisfactory in all respects wherein the 
company would specify that it was faulty or insufficient, and have 
the corrected and amended proof executed by the wife, if the com- 
pany required that to be done. No satisfactory reason appears for 
the refusal of the company to comply with this request and offer. 
If it thought proper to wholly reject the paper forwarded and refuse 
to consider or treat it as a proof of loss in any sense, we are aware 
of no principle upon which it could sustaim an arbitrary right to 
retain it as against Findeisen. He could reasonably insist upon its 
return; and we think the refusal of the company to return it upon 
request, for the purposes named, Findeisen offering to remedy the 
only objection to it which was specifically pointed out, and its fur- 
ther refusal to poiné out the other defects which it purposed in- 
sisting upon on request, and in such manner as to give the plaintiffs 
opportunity to seasonably furnish a proof of loss which should sat- 
isfy the company and the requirements of the policy, as they offered 
to do, ought to be held a waiver by the defendant of the objections 
now sought to be insisted on, or else to estop the defendant from 
now urging any of said objections. It was such conduct as might 
well have had a tendency to prevent the plaintiffs from furnishing 
a proof of loss to which the company could not have made objec- 
tion, either on the score of seasonableness, or upon some other 
eround, technical or substantial. 

We come to this conclusion the more readily in view of the fact 
that there is nothing in the case, as presented, even tending to 
show that anything complained of by the detendant has prejudiced 
it in the least; or that any objection suggested to the proof of loss 
is other than purely technical. We believe the true principle of the 
law is well stated in Appleton Iron Co. vs. British American Assur- 
ance Co., 46 Wis., 23, where the court say: “ When a forfeiture of 
an insurance pouicy is alleged on merely technical grounds, not go- 
ing to the risk, the contract of insurance will be upheld, if it can be, 
without violating any principle of law.” The judgment is affirmed. 
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SUPREME COURT OF INDIANA. 


May Term, 1885. 
Appeal from the Starke Circuit Court. 


ELKHART MUTUAL AID, BENEVOLENT & 
RELIEF ASSOCIATION 


Us. 


JAMES E. HOUGHTON.* 


rhe complaint against a benevolent society set forth the issue of a certificate 
stipulating to pay a certain amount or so much thereof as might be col- 
lected by assessment, and that the society refused to make an assessment 
or to pay the sum. 

Held, That a demurrer on the ground of failure to aver that there were mem- 
bers, and to state the number of them who might be assessed, could not be 
sustained ; it is for the company to show if there were not enough members 
to collect the whole amount, otherwise the claimant is entitled to recover 
the maximum amount. 

An instruction must be considered as a whole, and will not be adjudged erro- 
neous if the evidence might have justified it. 

7 . es ‘ . ’ . 

Where a grandfather, residing with his grandson, may have procured a policy 
on his life in favor of the grandson, himself paying the premiums, it is not 


error to instruct that in the absence of fraud there was sufficient insurable 
interest. 


Zouuars, J. 
Appellee’s right to recover rests upon two certificates of member- 
ship issued by appellant. These certificates are, in legal effect, poli- 
cies of insurance upon the life of James Mitchell. 
So far as concerns any question involved in this case, the rules of 


* Decision rendered, October 17, 1885. 
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law which govern ordinary policies of insurance are applicable here. 

Appellee declared upon these certificates and made them a part 
of his complaint. In each of them, appellee is named as the payee 
and beneticiary. The portions of each of the certificates, necessary 
to be set out here, are as follows: “This certifies that James 
Mitchell has paid ten dollars, the amount required on application, 
and has covenauted and agreed to pay $1.50 as an assessment upon 
the death of any member, or the’ maturity of any certificate. He is, 
therefore, and hereby, constituted a member, and entitled to partici- 
pate in the benefits of the Elkhart Mutual Aid, Benevolent, Relief 


Association. * * 


This certificate entitles James E. Houchton, 
his heirs or assigns, within ninety days after presentation of satis- 
factory proof of the death of said member, to one thousand dollars. 
or so much thereof as may be realized from one assessment, not ex- 
ceeding one thousaid dollars, payable at the home office of said 
association, in the city of Elkhart. 

* * * Tth. © This association will hold no reserved fund, and 
all losses will be paid from moneys derived from mutual assess- 
nents.” 

The complaint avers the death of James Mitchell. the proof of his 
death, and the refusal of appellant to pay the amounts named in the 
certificates or any part thereof, and its refusal to order or make any 
assessment upon the members of the association to raise the re- 
quired sum, or any part of it.” The complaint is not assailed upon 
the ground that it shows the invalidity of or fails to show the valid- 
ity of the certificates as policies of insurance upon the life of James 
Mitchell, in favor of appellee as beneficiary. 

The sole objection urged to the complaint is, that it does not state 
the number of the members of the association against whom assess- 
ments might be made to raise the money with which to pay in full, 
or in part, the amounts named in the certificates. The contention is, 
that the complaint does not make a case without the averment that 
there are such members, and a statement of the number of them. 
Appellant has not only refused to pay the amounts named in the 
certificates, but has also refused to make any assessment. So 
the complaint alleges. Under these averments, admitted to be true 
by the demurrer, appellee is entitled to a money judgment against 
appellant. The certificates each provide that upon the death of the 
assured, appellee is entitled to one thousand dollars, or so much as 
may be realized from one assessment, ete. The undertaking in each 
certificate is for one thousand dollars, unless an assessment will not 
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produce that much. That an assessment would not produce two 
thousand dollars, we think, is a matter of defense to be set up by 
appellant. It would be difficult if not impossible, for appellee to 
know how many members of the association there are. The books 
of the association doubtless show the number. These books are in 
the possession and custody of the officers of the association. If the 
members are such, in number, that an assessment would not produce 
two thousand dollars, that fact is known to the officers of the asso- 
ciation, and they should set it up in an answer, and make good the 
answer by proof, as they readily could, if true. 

This, we think, is the reasonable rule to apply in a case like this, 
and especially, where, as here, the insurer contests the claim upon 
other grounds, and utterly refuses either to pay or make an assess- 
ment. We are aware that there are authorities against, as well as in 
support of the rule we here adopt. 

The case of Lender’s Exy. vs. Hartford Life and Annuity Ins. Co., 
-4 McCrary’s Rep., 149, supports our view to the full extent, and we 
ccntent ourselves with a citaticn of that case, and one case by this 
court. 

Lenders, in jis lifetime, held five certificates of insurance, similar 
to those in suit, which provided that in case of the death of the 
holder, an assessment should be made upon all other certificate 
holders, to pay the amounts named in the certificates, and that not 
to exceed one thousand dollars, the amount named in each certificate, 
should be paid upon such certificate. 

It was contended in that case, that the executor of Lenders 
should aver and prove the number of outstanding certificates In 
answer to this contention, McCrary, J., among other things said: 
“Tt is best known to the company who and where are the certificate 


holders, and, if plaintiff's rights to a judgment on a disputed loss 
are to be limited by the number of, etc., of outstanding certiticates, 
it would seem that Cefendant should set up the limit as to the num- 
ber, etc. lapsed, or otherwise. 


Despite decisions to the contrary, this court can- 
not hold otherwise than that, when suit has to be brought, the re- 
covery should be for the maximum insured, unless the defendant 
shows by pleadings and proof, that said sum should be reduced.” 
See also the Excelsior Mut. Aid Association of Anderson, etc. vs. 
Reddle, 91 Ind., 84. 

Our holding that the complaint makes a case for a recovery of the 
full amourt of the certificates, until something is pleaded and proven 
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to reduce that amount, disposes of appellant’s contention that the 
judgment for $2,000 is too large. 

It is not beyond the complaint, and we cannot say that it is too 
large upon the evidence, because the evidence is not before us. 
The only other alleged error argued by counsel is, the giving of the 
fifth instruction by the court below. It is as follows : *‘ Much has 
been said about an insurable interest in the life of another. Upon 
this question, and as a matter of law I instruct you that a grandson 
with whom a grandfather resides, has an insurable interest in the 
life of the grandfather; and a policy of insurance taken out by the 
grandfather in favor of the grandson, in the absence of’ fraud, is 
valid and binding on the company issuing it.” 

It is well settled that a single instruction must be considered as a 
whole, and is not to be dissected and overthrown, because an iso- 
lated part, when thus wrenched from its proper connections, may 
seem to be erroneous: McDermott vs. the State, 89-186. 

It is well settled also, that where the evidence is not in the record, 
the judgment will not be reversed on account of an instruction, if, 
upon any state of the evidence which might properly have been be- 
fore the jury, the instruction would have been correct. In such a case 
it will be presumed that the instruction was applicable to the evi- 
dence: Keating vs. the State, ex rel. Homan, 44 Ind., 449; North- 
western Mut. Life Ins. Co. vs. Herman, 93 Ind., 24; Dennerline et 
al. vs. Gabel et al., 73 Ind., 210; Stratton vs. Kennard et al., 74Ind., 
802; Drinkout vs. Eagle Machine Works, 90 Ind., 423; Wade vs. 
Gappinger et al., 60 Ind., 376; Higbe et ux. vs. Moore, 66 Ind., 263; 
Powers vs. the State, 87 Ind., 144. 

The fair interpretation of the instruction complained of, taken as a 
whole, and the one a jury would be most likely to put upon it is, we 
think, that if a grandfather procures an insurance upon his life in 
favor of a grandson, with whom he lives, the grandson will have such 
an insurable interest in the life of the grandfather, as that the policy 
will not be invalid in the absence of fraud, and, as applied to this 
case that the grandson may maintain an action upon the policy. 
Thus interpreted, the instruction clearly does not enunciate an er- 
roneous proposition of law. And in the state of the record, it must 
be presumed that it was applicable to the evidence. The evidence 
may have been that the grandfather, James Mitchell, procured the 
policies of insurance, paid the premiums, and in good faith, and for 
cause, had them made payable to the grandson, appellee, as the 
beneficiary. And so, the grandfather may have been indebted to 
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appellee. In the case of the Provident Life Ins. and Investment 
Co. vs. Baum, 29 Ind., 236, one brother insured his life in favor of 
another. In one paragraph of the complaint it was averred that the 
brother was made the beneficiary, in consideration of love and af- 
fection. No interest of a pecuniary nature was shown. The court 
also charged the jury that it was wholly immaterial under the evi- 
dence in the case, whether the beneticiary had, or had not, any in- 
terest of a pecuniary nature in the life of the assured. This court 
in holding the instruction to be correct and the complaint good, 
said: “The position assumed by appellant in argument, that this 
policy is one of indemnity, and that the appellee must show an inter- 
est in the life of the assured, does not, we think, arise in this case. 
The policy in terms declares that the company insure Americus 
Baum against loss of life in the sum of three thousand dollars. It 
cannot be questioned that a person has an insurable interest in his 
own life, and that he may affect such insurance, and appoint any 
one to receive the money in case of his death during the existence 
of such policy. It is not for the insurance company after executing 
such a contract, and agreeing to the appointment so made, to ques- 
tion the right of such appointee to maintain the action. If there 
should be any controversy as to the distribution among the heirs of 
the deceased, of the sum so contracted to be paid, it does not con- 
cern the insurers. The appellant contracted with the insured to pay 
the money to the appellee, and upon such payment being made, it 
will be discharged from all responsibility. So far as the insurance 


company is interested, the contract is effective as an appointment of 


the appellee to receive the sum insured.” 

The learned counsel for appellant thinks that this case is, in prin- 
ciple, overthrown by the case of the Franklin Life Ins. Co. vs. Haz- 
zard, 41 Ind., 116. Wedo not think so. In that case, Hazzard, for 
« nominal consideration, had the policy upon the life of one Cone as- 
signed to bim, and took the assigument as a mere matter of specula- 
tion. Upon this ground the assignment was condemned, as being 
opposed to public policy. The learned judge who wrote the opinion 
in that case also wrote the opinion in the latter case of the Franklin 
Life Ins. Co. vs. Sefton, Adm’r, et al., 53 Ind., 308, in which the 
case of Provident Life Ins. and Investment Co. vs. Baum, supra, 
was quoted from and approved. 

It was further said : “ Doubtless, also, a person may take a policy 
upon his own life, and by the terms of the policy appoint a person to 
receive the money in case of his death during the existence of the 
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policy.” The case of Provident Life and Investment Co. vs. Baum, 
supra, was again approved in the late case of the Continental Life 
Ins. Co. vs. Volgar, 89 Ind., 572, and distinguished from acase where 
a person, for his own benefit. procures a policy upon the life of an- 
other and pays the premium. And it was held that in such'a case 
the payee and beneficiary must aver in his complaint his insurable 
interest in the life of the assured, and that such averments need not 
be made by the beneficiary in a case where a person has procured a 
policy upon his own life and appointed another, and had him named 
in the policv as the beneficiary. In support of this distinction, the 
case of Guardian Mutual Life Ins. Co. vs. Hogan, 80 II. 35, is 
cited. Mr. Bliss in his work on insurance, at section 26, says: “A 
person has undoubtedly an insurable interest in his own life, and 
that interest supports a policy whether he makes the loss payable to 
himself, his executors, or his assigns, or to a nominee or appointee 
named in the policy. Nor is a policy obtained by one on his own 
life for the benefit of another, which latter advances the premiums, 
necessarily void. 

The question is whether the policy was in fact intended to be 
what it purports to be, or whether the form was adopted as a cover 
for a mere wager. If the plaintiff and the insured confederated to- 
vether to procure a policy for the plaintiff's benefit, when he is not, 
and does not expect to be a creditor of the insured, and with a view 
of having the policy assigned to him without consideration, the pol- 
icy is void.” 

In the case of Campbell vs. New England Mut. Life Ins. Co., 98 
Mass., 381, Campbell obtained a policy of insurance upon his life for 
the use of a brother's wife. Want of interest in the beneffciary was 
the ground of defense. Upon this point the court said: “ The pol- 
icy in this case is upon the hfe of Andrew Campbell. It was made 
upon his application; it issued-to him as the assured; the premium 
was paid by him; and he thereby became a member of the defend - 
ant corporation. It is the interest of Andrew Campbell in his own 
life that supports the policy. The plaintiff did not by virtue of the 
clause declaring the policy to be for her benefit, become the as- 
sured. * * * It was not necessary, therefore, that the plaintift 
should show that she had an interest in the life of Andrew Camp- 
bell, by which the policy could be supported, as a policy to herself 
ws the assured. This case is approved in Stevens vs. Warren, 101 
Mass., 564, where it is further observed that if it should appear 
that the arrangement was a cover for speculating risk, contravening 
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the general policy of the law, it would not be sustained. - The same 
doctrine is announced in the case of Olmstead vs. Keyes, 85 N. Y., 
597, after a review of the authorities. See also Fairchild vs. North 
“astern Mut. Life Association, 51 Vt., 613; Clark vs. Allen, 11 R. L, 
439; Loomis vs. Eagle L. & H. Ins. Co., 6 Gray, 399; Lemon vs. 
Phoenix Ins. Co., 38 Conn., 294. 

In the case of Conn. Mut. Lite Ins. Co. vs. Schaeffer, 94 U. S., 457, 
it was said: “A man cannot take out an insurance on the life of a 
total stranger, nor on that of one who is not so connected with him 
as to make the continuance of the life a matter of some interest to 
him. It is well settled that a man has an insurable interest in 
his own life, and in that of his wife and children; a woman in the 
life of her husband, and the creditor in the life of his debtor. In- 
deed, it may be said generally that any reasonable expectation of 
pecuniary benefit or advantage from the continued life of another 
creates an insurable interest in such life. And there is no doubt 
that a man may effect an insurance on his own life for the benefit of 
a relative or friend.” 

Again in the case of Attna Life Ins. Co. vs. France, is the same 
value at page 561, where a policy was upon the life of a person ex- 
pressly for the benefit of his sister, the same court said: “ We 
concur in the construction of the policy made by the court below, 
and in the validity of the transaction as held by us as in the case of 
the Connecticut Mutual Life Insurance Company vs. Schaeffer, su- 
pra, p. 457, any person has a right to procure an insurance on his 
own life, and assign it to another, provided it be not done by way 
of a cover for a wager policy; and where the relationship between 
the parties as in this case, is such as to constitute a good and valid 
consideration in law for any gift or grant, the transaction is en- 
tirely free from any such imputation. The direction of payment 
in the policy itself is equivalent to such assignment.” 

Tuese authorities are abundantly sufficient to show that the in- 
struction under examination in this case as applicable to the evi- 
dence as it might, and may have been under the issues is not er- 
roneous. 


Judgment affirmed with costs. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Cowit of Common Pleas of Lehigh County. 
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LEBANON MUTUAL INSURANCE COMPANY 


LOSCH.* ) 


The plaintit? in his application for insurance answered ** No” to an interroga- 
tory, which was, “If encumbered, how and to what amount.’”’? At that 
time there was a mortgage upon a part of the insured premises. This 
mortgage was subsequently removed, and a new mortgage, covering the 
entire prem ses, placed thereon, with the consent of the insurance com- 
pany, for the approval of which they were paid. The policy did not in 
terms make the application a part of the policy, it stated ‘‘ this policy is 
made and accepted in reference to the conditions hereto annexed, as well 
as the application and survey, which are to be used and resorted to in 
order to explain the rights and obligations of the parties hereto in all 
cases not herein otherwise specially provided for. 

Held, That the answer in the application did not avoid the policy. 

This policy also contained the following condition: ‘If, during the insur- 
ance, any alteration be made on the premises, buildings erected, o1 
changes made in the use or occupation of the same or neighboring prem- 
ises, or otherwise, whereby the risk or hazard is increased, so as to increase 
the rate of insurance, it shall be the duty of the insured to give notice 
thereof to the secretary, pay the additional premium, and obtain the con- 
sent of the company thereto in writing, otherwise the insured shall not be 
entitled to recover for any loss or damage by fire originating in consequence 
of such change.” A tenant of the insured erected a frame building about 
tifty feet from the buildings of the assured. Held, That this did not avoid 
the policy. 


Messrs. Buz & Scuwarrz, for Plaintiff in Evror. 
Epwarp Harvey, Ese., for Defendant in Error. 
Paxson, J. 

Upon the argument at bar the defendant company set up two dis- 

tinct grounds of defense, viz: 1. A breach warranty as to incum- 

brances ; and, 2. The erection by the plaintiff below of an additional 


* Decision rendered, March 23, 1885.—From Legal Intelligencer. 





1886. ] Inbanon Mut. Ins. Co. vs. Losch. 105 


building near the one insured, by which the risk was increased so 
as to increase the rate of insurance, of which erection no notice had 
been given to the company. It appeared on the trial below, that in 
the plaintiff's application for insurance he answered “No” to the 
eleventh interrogatory, which was: “If encumbered, how, and to 
what amount?” In point of fact, at the time the policy was issued, 
there was a mortgage upon a part of the insured premises. This 
mortgage was subsequently removed, and a new mortgage, cover- 
ing the entire premises, placed thereon with the consent of the 
defendant company, and for the approval of which they were paid. 
This condition of things continued for several years, and until the 
fire occurred by which the insured premises were destroyed. 

There is nothing to commend this branch of the case to our 
favorable consideration. An examination of the record shows that 
it was little relied upon in the trial below, if relied upon at all. 
No point was put to the court as to the effect of the original 
mortgage upon the contract of insurance. The alleged warranty 
was contained in the application ; the policy did not in terms make 
the application a part of the policy. The only cause in the policy 
which could possibly bear this interpretation is the following: 
‘“‘ And this policy is made and accepted in reference to the conditions 
hereto annexed, as well as the application and survey, which are to 
be used and resorted to, in order to explain the rights and obliga- 
tions of the parties hereto, in all cases not herein otherwise speciaily 
provided for.” No point was put to the court as to the effect of this 
clause. The court was not asked to say, that it made the applica- 
tion a part of the policy, and thereby incorporated the warranty 
against incumbrance into the contract of insurance. The court did 
say in its general charge: “I have already said to you, where the 
defendant undertakes to say that the answer to a certain question in 


this paper amounts to a warranty, and that warranty does not appear 
in the body of the policy itself, you are to treat the answers in the 
application simply as representatic ns, and there can only be a defeat 


in case the jury find that those representations were falsely made.” 
This was assigned for error, and it is the only assignment which has 
any possible relation to the matter of the mortgage, or the alleged 
warranty. All of the other assignments, and all the points put to the 
court below by the defendant company, relate to the question of 
the increase of risk, which was the ground upon which the company 
refused to pay, and upon which they attempted to defeat a recovery 
in the court below. 
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Under the circumstances we are not prepared to reverse the case 
upon the above extract from the charge. It is not inaccurate as 
an abstract proposition. If the defendant company desired a more 
specific instruction, they should have asked for it. Moreover, I am 
unable to see its importance or relevancy to this case. Conceding 
that the mortgage existed when the application was made and 
policy issued, and that the warranty against incumbrances was 
made a part of the policy, the company are estopped from setting it 
up to defeat a recovery, for the reason that they subsequently gave 
their assent to the incumbrance, and were paid for it. And this 
occurred years before the fire. The palpable injustice of such a de- 
fense may be the reason why it is so dimly shadowed forth upon this 
record, 

It remains to consider the second branch of the defense. In one 
of the printed “conditions of insurance” I find the following : 
“Tf, during the insurance, any alteration be made on the preniises, 
buildings erected, or change made in the use or occupation of the 
same or neighboring premises, or otherwise, whereby the risk or 
hazard increased, so as to increase the rate of insurance, it shall 
be the duty of the insured to give notice thereof to the secretary, 


pay the additional premium, and obtain the consent of the company 
thereto in writing, otherwise the insured shall not be entitled to re- 


cover for any loss or damage by fire originating in consequence of 
such change.” 

No change occurred on the premises insured. There was a change 
in the surroundings, made after the date of the policy. The insured 
erected a shop within about twenty feet of the insured premises, for 
which he obtained the consent of the company and paid an additional 
premium. He also demised a lot of ground adjoining the premises 
to a tenant, who erected thereon a frame building, which he used 
as a carriage factory. This building was about fifty feet from the 
premises insured. No notice of its erection was given to the com- 
pany, nor was any additional premium paid. 

Had the condition of insurance required the insured to give notice 
to the company of any change in the surroundings, it would have 
been his duty to give notice of the erection of the carriage factory. 
Such, however, was not the condition. The notice was only required 
in case the change was such as to increase the risk or hazard, “so as 
to increase the rate of insurance.” Under this clause it is manifest 
that the insured must be shown to have knowledge that the building 
would not only increase the risk, but that it would also enhance the 
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rate of insurance. The conditions of the policy must be construed 
most strongly against the company. We are not to assume, when 
the plaintiff below seeks to recover on his policies for what, at least, 
appears to be an honest loss, that he knew the factory building would 
increase the risk to such an extent as to increase the rate of insur- 
ance. There was nothing upon the face of his policy, or in the con- 
ditions attached, had he read carefully every word of both, which 
could have given him this information. It was a fact, the solution 
of which must be found outside this policy. There was not a word 
of evidence to show that the insured knew that the carriage factory 
would increase the risk to the extent specified in the policy, nor 
indeed to any extent. There was evidence that the risk was in- 
creased, but not that the rates of insurance would be increased 
thereby. It must be remembered that the factory was about fifty 
feet away from the insured premises, and the plaintiff may well 
have thoueht there was no material increase of the risk. And it 
is not clear, from the defendant’s own testimony, that the risk was 
materially increased. Lewis P. Hecker, a witness on behalf of the 
company, says, in answer to the inquiry whether there was an in- 
crease of risk: “ Not very much, I should think ; the risk was in- 
creased a little ; it was an additional exposure in the hazardous 
business carried on ; the exposure was great ; the risk and hazard, 
so far as fire was concerned, was increased.” Israel Reber, another 
witness, says: “In my opinion, it would be rather more risky.” 


And John H. Helfrick, agent for defendant company, in response to 


a similar inquiry, answers in this cautious manner: “I would 
rather think it would (increase the risk) ; because two hazard- 
ous buildings make it more dangerous than one; that is natural. 

The building insured was a livery stable, a hazardous risk, for 
which a high premium was paid. It was to this cireumstunce the 
last witness referred when he spoke of two hazardous buildings. 

What has been said practically disposes of the assignments of 
error. I will say, however, in addition, that the defendant’s first, 
second, and third points assume all the facts, as to some of which 
there was no evidence, and the court below committed no error in 
rejecting them. The defendant's fourth and eighth points were also 
properly refused. Conceding that the fire originated in the carriage 
factory, that fact would not necessarily defeat the plaintiff's right to 
recover. Such right depended upon other matters not involved in 
these points. The defendant’s fifth point’ was not pressed below 
nor here, and need not be discussed. There is nothing ‘in it. 
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The remaining assignments relate to the exclusion of evidence 
offered on the part of the defendant company to show that the 
erection of the carriage factory would increase the rate of insurance. 
Most, if not all, of these offers were rejected, upon the ground that the 
witness, by whom the proof was proposed to be made, had not the 
information necessary for the purpose. The ruling was unquestion- 
ably right as to most of the cases, and we need not discuss the others, 
for the reason that there was no attempt to show that the insured 
knew that the circumstances were such that he ought to have known 
that the erection of the carriage fectory would so materialiy enhance 
the risk as to increase the rate of insurance. 


Judgment affirmed. 





1886. | Queen Ins. Co. vs. Jefferson Ice Co. 


SUPREME COURT OF TEXAS. 


Appeal from Marion County. 


(JUEEN INSURANCE CO. 


vs. 


JEFFERSON ICE CO.* 


An insurance company doing business in this State, which consummates a 
contract of insurance here, and which is contemplated to be executed 
here, is held to have elected to do business under the terms of our laws 
and must be governed by them. Under article 2,971 Revised Statutes, 
therefore, the stipulation in the insurance policy that in case of total loss 
by fire of real property insured, the insured will bear one fourth of the loss 
is void, and the policy evidences a liquidated demand against the insurer 
for its full amount. This provision does not apply to personal property. 

Where the policy provides that the loss should be paid within sixty days after 
proof of loss, interest should be computed from the expiration of that time, 
and not from the date of loss. 

The policy sued on, in terms, only extended or attached to such personal 
property as was owned by the insured, there being no insurance on prop- 
erty on storage. Plaintiff pleaded that the property destroyed belonged 
toit. Defendant pleaded a general denial. Held: This put the question 
of ownership in issue, and proof that the property destroyed did not 
belong to plaintiff was admissible. 


Statement. 


This suit was brought by appellee against appellant on a fire in- 
surance policy issued by the latter. The petition alleged, in sub- 
stance, that on October 8, 1884, it was the owner of certain lots in 
Jefferson, together with the building thereon situated, and an ice 
machine, with all its attachments and apparatus, situated in said 
building ; that it had on storage a lot of beer in kegs ; that the 


* Decision rendered, October 20, 1885.—From Texas Law Review 





110 Report of Decisions. | Feb , 


building was worth $1,500, the beer in kegs $600, and the ice ma- 
chine, with its attachments, $7,499.25; that on said date the appellee 
procured insurance with the appellant, and the Fire Association of 
Philadelphia, and the American Fire Insurance Company, through 
Beard & Claiborne, the common agents of said three companies; that 
appellant issued a policy of insurance to appellee on said property as 
follows : $500 on the building, $1,833 on the engine and_ boiler, 
$666.75 on condenser, freezing tank and the fixtures, pumps and 
tools; $200 on their beer in kegs, making a total insurance of appel- 
lant on the property of $3,199.75; that said property was insured 
for the same amounts, and in the same way. in the two policies issued 
by the other two companies herein referred to ; that in all of said 
pclicies there was a mistake mutual to both appellant and appellee, 
in the preparation of said policies, in this, that it was not the 
intention of the parties, in the preparation of said policies, to place 
separate insurance on the several items of property covered by the 
policy, but to take in the aggregate the amount of insurance specified 
in the policy, on the whole of the property, without reference to the 
separate values of the several parts of the property; that on October 
29, 1884, the property covered by the policy of appellant was totally 
destroyed by fire; that the building, at the time of the fire, was of 
the value of $1,500, and the beer in kegs was of the value of $600 
and the ice machine was of the value of $8,997; that the boile 
and engine, taken separately, were of the value of $3,000, the con- 
denser, tank, fixtures, and tools were of the value of $4,977. 

Appellee prayed that the policy of insurance sued upon be re- 
formed, so as to express the true contract of the parties, and the 
appellee have judgment for the full amount of the policy. 

Appellant answered by general demnrrer, general denial, and 
various special exceptions and pleas, all of which were overruled 
save that which set up that there was an appraisement and arbitra- 
tion between the parties. There was a verdict and judgment for 
appellee for $2,076.85, from which this appeal is prosecuted. 


Benners & Minver, for Appel/an. 


C. A. Curserson, for Appellee. 


Srayron, J. 
The policy sued upon in this case covered property personal and 
real, the different items of property covered by the policy, as well as 
the amount of insurance on each, being stated. The policy provided, 
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in the event of loss, the insured should bear one-fourth of the loss, 
and that in the event of other insurance, which could be made only 
with the consent of the insurer, the company should only be liable 
for its proportion of three-fourths of the cash market value at the 
time of the fire. There was insurance of $500 on a house under 
the policy issued by the defendant, and additional insurance on the 
same property by other companies, with its consent, which amounted 
to $1,000. The house was entirely destroyed by fire, and was not 
shown to exceed $1,500 in value. 

Under these facts the court was asked by the defendant to give 
the following instruction, which was refused: ‘“ The jury are in- 
structed that if they believe, from the evidence, that the building of 
plaintiff was insured by defendant for $500, and that there was 
$1,000 of concurrent insurance, and that the policy provides that in 
the event of loss the assured should bear one-fourth of the loss of 
the value of said property, then if you find that said building has 
been wholly destroyed, and its value was $1,500, the defendant is 
liable for only one-third of three-fourths of said amount of $1,500.” 

The statute provides that: “A fire insurance policy, in case of a 
total loss by fire of property insured, shall be held and considered to 
be a liquidated demand against the company for the full amount of 
such policy ; provided, that the provisions of this article shall not 
apply to personal property:” Rev. Stats., art. 2,971. 

The defendant is a foreign corporation; permitted under certain 
restrictions to do an insurance business in this State: Rev. Stats., 
art. 2,949 et seq. The contract of insurance was consummated 
here; it was contemplated that it should be executed here, and we 
are of the opinion that it must be governed by the laws of this State. 
The defendant, having elected to do business here under the terms of 
the statute, must be held to have assented as to such business, to be 
governed by the laws of this State, and to have its contracts evi- 
denced by the policies here made complete, and here to be enforced 
and construed as would be a hke contract made by a home company: 
Thwing vs. Ins. Co., 111 Mass., 93; Heeburn vs. Ins. Co., 10 Gray, 
131; Fletcher vs. Ins. Co., 13 Fed. Rep., 528; Cox vs. U. S., 6 Peters, 
202; Wood on Fire Ins., sec. 93. 

The language of the statute referred to is clear, and its purpose 
evidently was to make all policies on real property, in case of total 
loss, valued policies without reference to stipulation contained in 
them which would give them a different character but for the statute, 
which becomes a part of every such contract. By force of the 
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statute, when the loss is total, the policy evidences a liquidated de- 
mand against the company issuing it, for its full smount. 

That insurance may have been subsequently obtained, with the 
consent of the defendant, in other companies, on the same property, 
does not affect the liability of the defendant to pay the full amount 
named in the policy as the indemnity. The several policies on the 
house give full indemnity to the insured, if the house was not of 
value greater than $1,500, but this furnishes no reason for denying 
to the plaintiff the indemnity contracted for. 

If, in order to induce good faith and care on the part of the in- 
sured, and thus give greater security to the insurer, it was thought 
that the property to some extent should be at the risk of the in- 
sured, such protection could have been secured to the defendant by 
its refusal to permit other insurance to be made on the property, as 
by the terms of the policy it had the power to do. 

In so far as the policy covered personal property, its provisions, as 
to the share of the loss to be suffered by the insured, as to contri- 
butions by all companies that issued policies on the same property, 
and other like things, are to be given full force. 

The petition alleged that the engine and boiler were of the value of 
$3,000, and it is claimed that the court erred in not instructing the 
jury that they could not find them to be of greater value at the time 
they were destroyed. It is a sufficient answer to this assignment to 
say that if the charge was thought to be defective in this respect, a 
charge such as was thought proper should have been requested. 
It is, however, not denied that there was evidence from which the 
jury might have found that the engine and boiler were of the value 
of $3,000. The verdict and judgment in this respect was only for 
$701.56, which is a less sum than the defendant would have been lia- 
ble for under the terms of the policy had the jury found the engine 
and boiler to be of the value of $3,090, hence no injury could have 
resulted to the defendant from the supposed defect in the charge of 
the court. : 

The policy provided that the loss should be paid within sixty days 
after proof of loss was furnished, but the court instructed the jury 
to give interest from the date of the loss, and this they did. The 
contract of insurance is one from which indemnity against loss is 
intended to be secured, but the parties to such a contract may by it 
determine what the indemnity shall be, and in the absence of some 
law controlling the matter, effect must be given to their contract. 
They did contract in such manner that the sum to be paid may be 
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ascertained, and they fixed a time at which it should be paid, and 
interest prior to the date when payment of the same found to be 
due under the policy, by its terms, should be paid, constitutes no 
part of the indemnity for which they contracted : Moins vs. Ins. 
Co., 3 Bennett’s Fire Ins. Cases, 383; Swancot Machine Co. vs. Part- 
ridge, 3 Fire Ins. Cases, 481; McLaughlin evs. Ins. Co., 3 Fire Ins. 
Cases, 19; Delonguermase vs. Ins. Co , 1 Fire Ins. Cases, 315. 

The policy gave insurance of $200 on “their beer in kegs,” and 
contained a provision that the insurer should not be liable for more 
than the value of the interest of the insured in the property, and fur- 
ther that it would not be liable for property “held on storage, unless 
separately and specifically insured as such.” The policy also con- 
tained the usual provision that it should be void “if any person shall 
now or hereafter have any interest therein, or if the assured shall 
not be the sole and unconditional owner in fee of said property.” 
The petition alleged that the property destroyed belonged to the 
plaintiff, and, with other defenses, the defendant pleaded a general 
denial. On the trial the defendant proposed to prove that the beer 
destroyed was not the property of the plaintiff The evidence was 
objected to on the ground that there was no pleading to justify the 
admission of such evidence, and the objection was sustained. 

It is a general rule that an insurer desiring to defeat a policy by 
showing fraud, misrepresentation, or other facts existing at the time 
of its issuance, or afterward, should plead such fact as is relied on, 
but no such case is here presented. 

The policy sued on, in terms, only extended, or attached, to such 
beer as was owned by the insured, there being no insurance on 
beer held on storage, and recognizing that fact the plaintiff pleaded 
that the beer and other property destroyed belonged to it, and we 
are of the opinion that the general denial put that fact in issue, and 
the evidence should have been received, for, if the beer did not be- 
long to the plaintiff, the policy did not cover it, however valid the 
policy may be. 

For the errors mentioned, the judgment of the court below will be 
reversed and the cause remanded. 

Reversed and remanded. 


Robertson, J., did not sit in this case. 





SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Mercer County. 


AMERICAN FIRE INS. CO. 
US. 


W. B. HAZEN & SON.* 


What is a reasonable time for furnishing proofs, is ordinarily a question of 
law for the court when the facts are ascertained, but where they are in 
dispute, it is for the jury under proper instructions, 

If the plaintiff was physically unable sooner to comply with the requirements 
of the company, proofs would be in time if prepared as soon thereafter as 
he was able. 

Plaintiff's general good character is not a legitimate subject of proof in a civil 
suit on a policy, although the defendant in its plea may charge a crime to 
relieve itself of liability. 


Messrs. Mason & Mason, for Plaintiff in Error. 


Messrs. Stewart A. Cocuran and SrranaHan & Bowser, Conira. 


Crark, J. 
This action of debt is brought by W. B. Hazen & Son upon a 


policy of the American Fire Insurance Company to recover damages 
for the loss by fire of the Pine Rifle Flouring Mills in Mercer 
County. The insurance was effected Ist June, 1882, for one year, 
in the sum of one thousand dollars, as follows: “$200 on the mill 
building ; $75 on boiler and engine; $175 on purifier and bolts, and 
$500 on burrs, shafting, belts, husks, water wheel, and all other 
machinery used in the manufacture of flour, feed, and meal, and 


* Opinion filed, November 9, 1885. 





1886. ] American Fire Ins. Co. vs. Hazen & Son. 115 


contained in the said mill building and boiler house.” The fire 
occurred 16th February, 1883, and the loss was total, the entire 
building with its contents having been consumed in the conflagra- 
tion. 

It is provided in the policy, that in the event of a loss by fire, the 
insured shall forthwith give notice thereof in writing to the company, 
“and as soon thereafter as possible render a particular account by 
separate items, and proof thereof signed and sworn to by the as- 
sured,” setting forth certain matters specifically mentioned. The 
damages are payable sixty days after the loss shall have been ascer- 
tained and satisfactory proof thereof made to the company in ac- 
cordance with the terms of the policy. The notice, it is conceded, 
was given as required, but it is contended that the preliminary 
proofs were not furnished “as soon thereafter as possible.” 

The fire, as we have said, occurred 16th February, 1883, and 
proofs were furnished to the company some time prior to the 10th 
May, 1883, but they are alleged to have been defective. A second 
and more full and formal proof was made 30th August, 1883, but 
was not submitted to the company until 15th October thereafter; 
this was also disapproved as defective in several particulars, and no- 
tice to that effect was communicated to the plaintiffs; when pro- 
duced and offered in evidence, however, the latter proof was 
adjudged sufficient, both in form and substance, and we do not un- 
derstand that any exception has been taken to this ruling of the 
court. 

Whether this proof was furnished in a reasonable time, or as soon 
after the casualty occurred as was reasonably possible, is therefore 
the first question presented. What is a reasonable time, when the 
facts are ascertained, is ordinarily a question of law for the court, to 
be determined upon a consideration of all the circumstances; 
where, however, the facts are not clearly established, or where the 
question is dependent upon other controverted matters it is, under 
proper instructions, for the jury: Hickman vs. Shimp, 33 Pittsburgh 
Legal Journal, 82. In the case at bar, it is alleged on part of the 
plaintiffs, that W. B. Hazen was at the time of the fire, and for a 
long time afterwards, in a very feeble condition of health, physi- 
‘ally and mentally; that two of his sons had died in that spring and 
that he was himself seriously sick, having been for two or three 
months confined to his bed; that his memory was very much af- 
fected, and that from February to August, 1883, he was totally unfit 


and did not pretend to do any business whatever; that he was 
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obliged to submit himself to a surgical operation, and that as soon 
as he was sufficiently recovered, he gave the matter his attention 
and made the proofs dated 30th August, 1883. Mr. Cochran, who 
was his attorney and prepared the proofs, testifies that he was un- 
able on account of the illness of Mr. Hazen to communicate with 
him; that Mr. Hazen could give him very little, if any aid, and that 
it was with the greatest difficulty that he was able to obtain the in- 
formation requisite to comply with the requirements of the com- 
pany. The forms for proof, it would appear, provided for an 
estimate of the value of the building by the builders, and of the 
machinery by the millwrights, and Mr. Cochran states in detail the 
efforts which were from time to time made to complete the proofs 
on this plan; that for a long time he failed to find the millwrights 
who had constructed the machinery; that in the mean time he pro- 
cured an estimate of others unacquainted with it, and that from 
these the proofs of 30th August, 1883, were made; that subse- 
quently, however, he learned the names and whereabouts of the 
millwrights who built the machinery, and in order to know with 
certainty that the estimates were correct, he held the proofs for their 
inspection and examination of those who had personal, actual knowl- 
edge of the nature and value of the subject of loss. He says that 
he exercised reasonable diligence in the matters committed to his 
charge and forwarded the proofs as soon as he could. These facts, it 
is true, were seriously controverted, but with the weight and conflict 
of the evidence and the veracity of the witnesses we have nothing 
to do. 

The company demanded that W. B. Hazen should join in the 
proofs, the preparation of which, under the requirements of the 
company, involved a considerable degree of detail and exactness of 
statement. If he was in fact mentally and physically unfit so to do; 
if as soon as he was sufficiently restored he set about the business of 
preparation; if his attorney advenced the work as rapidly as he 
could under the circumstances, if there was not upon the part of 
either any neglect or want of due diligence, until the time the final 
proof was furnished, the delay which ensued could not bar the 
plaintiff's recovery. In this determination of the question, therefore, 
as to what was a reasonable time, under the circumstances, it was 
for the court to apply the law, and to submit the facts to the jury, 
and this, we think, was done. 

The rules of the Court of Common Pleas of Mercer County re- 

uire that the defendant, in a certain class of cases at least, must, in 
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an affidavit to be filed in response to the plaintiff’s affidavit of claim, 
allege all the matters of defense upon which he relies, and provides, 
in effect, that he will not be permitted at the trial to set up any mat- 
ter, not thus specified in his affidavit. The rule referred to has not 
been printed, but its existence is nowhere denied. The affidavit 
filed is not before us, but it appears to be conceded that 1t contained 
no averment as to incumbrances entered against the property, or 
that any defense would be taken upon that ground. If the rule of 
court is as stated the offer of the judgment of Emma Seidle against 
W. B. Hazen was rightly refused for any other purpose than that 
for which it was admitted. For the same reason, and others which 
might be stated, the record of the action of the Susquehanna Mu- 
tual Fire Insurance Company against W. B. Hazen was also admis- 
sible. 


Upon the seventh assignment, however, we think this judgment 
must be reversed. The evidence as to the plaintiffs general reputa- 
tion as an honest, peaceable and orderly man may perhaps have had 


little effect in the determination of the cause by the jury, but it was 
received against the objection of the defendant, an exception was 
nc ted, and it is assigned for error here. It seems to be well settled 
in Pennsylvania that in civil cases evidence of general character is 
not admissible, unless from the nature of the action, character is 
directly drawn in issue, as in libel or slander and seduction. Putting 
character in issue, as was said in Porter vs. Seiler, 11 Harris, 424, is 
a technical expression which does not signify merely that personal 
reputation is incidentally involved in the consequences or results of 
the action, but that the action in its nature directly involves the 
question of character. 

In Nash vs. Gilheson, 5 S. & R., 352, evidence of the defendant’s 
good character was rejected, although actual fraud was imputed to 
him, on the evidence of the plaintiff; and in Anderson vs. Long, 10 
S. & R., 55, the plaintiff was refused permission to show good char- 
acter, although the defendant set up his fraud by way of defense. 
In Porter vs. Seiler, 11 Harris, 424, an action of trespass was 
brought to recover damages for an injury willfully inflicted with a 
knife, and evidence of the defendant’s general good character as a 
peaceable man was excluded when offered for the purpose of rebut- 
ting malice. Soin Zetzer vs. Merkel, 12 Harris, 408, it was held 
that evidence of the defendant’s good character was inadmissible in 
an action on the case for seduction. 

In Porter vs. Seiler, supra, the authorities are carefully collected, 
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and the whole subject elaborately considered, and we deem it unnec- 
essary on that account, to enter into any extended discussion of the 
question here. The rule may be considered as settled under our 
decisions that in civil suits evidence of character is not admissible 
except where it is directly in issue and where from the nature of the 
issue such evidence is of special importance ; whether the act 
charged or complained of be indictable or not is not material. 
Here the company set up by way of defense that the plaintiffs or 
some of them willfully caused the fire which occasioned the loss, and, 
although a verdict in favor of the company on that ground might 
affect the character of the plaintiffs, yet their character was in no 
proper sense put in issue. 

The plaintiffs’ good reputation for honesty, peace, and good order 
would undoubtedly have heen the legitimate subject of proof in 
their favor, upon the trial of an indictment, but it will not avail 
them in the trial of an action in enforcement of the contract of insur- 
ance, even though the defendants, by their plea, may charge upon 
them the perpetration of the same crime, to relieve themselves from 
liability. 


The judgment is reversed and venire facias de novo awarded. 





Story vs. Hope Ins. Co. 


SUPREME COURT OF LOUISIANA. 


Appeal from the Civil District Court, Parish of Orleans. 


BENJAMIN S. STORY 
US. 


HOPE INS. CO.* 


In an action on a policy of insurance, the act of the insurer who has knowl- 
edge of an increase of risk by a change of use of the insured premises 
without objecting to the same or canceling the policy, will be construed 
as a waiver of his right of forfeiture of the contract by reason of such in- 
crease of risk. 

Paro] testimony is admissible to show such waiver although the policy con- 
tained a clause requiring the agreement of the insurer to be indorsed on the 
policy. 

If the insurer, after knowledge of the increase of risk, continues to receive pre- 
miums he will be held to have waived the forfeiture. 

Positive testimony on a given point must predominate over negative testi- 
mony on the same point. 


Mitier & Fiyvey, for Plaintiff and Appellee. 
Henry Dents, for Defendant and Appellant. 


Per Curiam. 

This is an action on a policy of insurance of five thousand dollars 
on a building which was destroyed by fire on the llth of May, 
1882. 

The defense is a violation by the insured of an express condition’ 
of the policy prohibiting an increase of risk by the insured without 
the express consent in writing of the company. 

Defendant appeals from a judgment in favor of plaintiff. 
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The policy was issued in 1875, and was renewed annually for 
seven years. 

When the insurance began, the building was used as a warehouse 
for the storing of sugar, molasses, moss, and other non-hazardous ar- 
ticles. In November, 1877, under a change of tenants, the building 
was occupied and used as a broom factory, which was operated by 
steam appliances with the consent of the insured. 

It is not disputed that this change increased the risk, and that 
under the rules of the company it called for a higher rate of insur- 
ance. The record shows that the rate was not increased, but an- 
nual payments of premiums were made and received under the same 
terms as contained in the original policy. 

Plaintiff's contention is that the change was effected with the 
knowledge and consent of the insurer, who is thus estopped from in- 
voking the forfeiture of the contract on account of the alleged vio- 
lation of an important condition of the same. That condition 
stipulated, among other acts of forfeiture, the use or occupation of 
the insured premises in a manner so as to increase the risk, without 
the indorsement on the policy of the company’s written consent 
thereto. 

The policy also contained the following clause, which had reference 
to the condition just mentioned :— 

“The use of general terms or any less than a distinct, specific 
agreement, clearly expressed and indorsed on this policy, shall not be 
construed as a waiver of any printed or written condition or restric- 
tion therein.” 

Relying on these stipulations, defendant resisted the introduction 
of parol testimony in support of its alleged knowledge of, or consent 
to the increase of risk resulting from the altered use of the in- 
sured building, and a bill of exceptions has been reserved from an 
adverse ruling. 


Ist. The first and main contention in the case involves, therefore, 
the proposition that, under the conditions of the policy in suit, parol 
evidence is inadmissible to prove any declarations or acts of the 
company which may be construed as a waiving of the conditions 
alleged to have been violated by the insured as operating the for- 
feiture of his right of recovery under the policy. 

The jurisprudence of several of our sister States of the Union has 
established the rule that the party for whose benefit a condition 
has been stipulated in a written contract can be successfully met 
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with parol testimony to show that he has waived such condi‘ion, 
and the rule has been uniformly applied and invariably enforced in 
contracts of insurance in which the waiver may be shown by express 
verbal agreement, or implied from acts which are inconsistent with 
an intention to cancel the policy on account of the violation of any 
essential condition of the contract : Wood on Fire Insurance, sec. 
368, 371-496. , 

All the authorities which we have examined with the case which 
the importance of the discussion imports, and several of which are 
quoted in another part of this opinion, have very correctly sanc- 
tioned the conclusion that receiving the premium on a policy by the 
insurer after knowledge of the increase of risk, is one of the most 
unsurmountable obstacles in his attempt to invoke the forfeiture of 
the contract on the ground of such an increase of risk. The con- 
trary doctrine under which the insurer who would be notified of a 
change of use or occupation of the insured premises would be al- 
lowed to continue to receive the annual premiums for five consecu- 
tive years as in the case in hand, and in the event of loss to escape 
responsibility for a failure to have indorsed his consent in the policy 
would be glaringly inequitable and clearly. monstrous. 

The equitable rule is that any one is at liberty to waive any con- 
dition, stipulation, or right which may exist in his favor. And in 
contracts of insurance the practical effect of the rule has been in- 
terpreted to mean that the insurer who obtains knowledge of a 


broken condition must express his assent or dissent, and that his 


silence means assent. It is too plain for discussion that silent assent 
must of necessity be proved by parol testimony. The reason of this 
ruling does not antagonize the general principle which excludes 
parol evidence to contradict or alter a written instrument. The ef- 
fect of the testimony is not to deny the existence or contradict the 
true meaning of the written instrument, but simply to show acts of 
the party to or benefited thereby, manifesting his intention to aban- 
don or waive such benefit. Among numerous anthorities which 
have recognized this doctrine, we refer to the following, which are 
more directly in point: 26 Iowa, 9; Viele vs. Germania Insurance 
Co., 62 Illinois, 458; Reaper City Ins. Co. vs. Sorey, 65 New York: 
6; Pitney vs. Glens Falls Ins. Co., 65 New York, 195; Peshner vs" 
Phenix Insurance Co., 4 Hun, N. Y., 413; Van Allen vs. Farmers’ 
Ins. Co., 5 Hun, N. Y., 90; Hotchkiss vs. Germania Ins. Co. 
Defendant’s able counsel concedes that the current of authority in 
our sister States is in the sense in which we have indicated, but he 
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contends that the issue must be tested exclusively under the provis- 
ions of our civil code, which ignores the common-law distinctions 
between deeds under seal or not, which distinctions he asserts un- 
derlie the reasoning in the cases quoted from the State of New 
York, and he invokes in a plausible argument the effect of the clause 
which we herein transcribed from the policy in the first part of this 
opinion as being the law which the parties have made unto them- 
selves. The proposition that contracts of insurance must of neces- 
sity abide the special provisions of our local law is, in our opinion, 
unsound. Wisdom as well as soufid public policy strongly suggests 
that questions involved in such contracts find a better solution in 
commercial law, and that therefore this court cannot without being 
recreant to its plain duty, attempt to resist the effect of the harmo- 
nious authorities of our sister States dealing with a subject which 
does not admit of State or territorial limits in its vast importance. 
But when tested under our own laws the argument does not gain 
any strength. 

The restriction in art. 2,276 of our code reads: “ Neither shall 
parol evidence be admitted against or beyond what is contained in 
the acts, nor on what may have been said before or at the time of 
making them or since.” 

We fail to perceive anything in this prohibition which militates 
against the rule which we herein enforce. 

In allowing parol proof of the acts of the party in whose favor a 
condition has been stipulated in a written instrument, we see no 
effort to admit such evidence against or beyond the contents of the 
contract or of what may have been said before, at the time, or since, 
as making part of the contract, we merely open the door to parol 
proof of acts equivalent in law to a subsequent agreement to main- 
tain the vitality of a written contract, which in the absence of such 
agreement or consent would have terminated in the option of the 
innocent party by reason of prohibited acts on the part of the de- 
faulting party. 

In the recent case of Janney vs. Brown, 36 An., 118, we had occa- 
sion to consider the effect of such testimony in connection with that 
article of the code, and we there held that a party to a written con- 
tract with another as common carriers would be allowed to show by 
parol evidence a subsequent agreement conferring on him certain 
privileges as managing partner, for the reason that the subsequent 
verbal agreement referred to a matter which formed no part of the 
written contract. 
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Similar rulings are found in our reports, 7 Robinson, 520 ; Cun- 
ningham vs. Caldwell, 10 Rev., 94 ; 3 An., 492. 

’ Our construction of the clause so strenuously invoked by defend- 
ant as making law unto the parties is that it is at most a condition, 
and that as such it can be waived by the party in whose favor it was 
stipulated. 

A similar clause figured in the policy dealt with in the case above 
quoted frem the 62d Dlinois, and the mle was nevertheless enforced. 


2d. Having concluded to admit parol testimony in support of the 
alleged waiver of the company, we have now to consi er the suffi- 
ciency of the evidence in the record. From the fact that plaintiff's 
agent swears that he made the change with the consent of the presi- 
dent of the company, and that the latter solemnly swears that he 
gave no consent; that under the rules of his company he could not 
give such consent without an increased rate taken in connection with 
the avowal on both sides that both witnesses are equally creditable, 
the analysis of that testimony has not been free of difficulty. 

But one witness swears affirmatively and the other negatively. 
The assertion of a fact which has never had existence cannot be con- 
sistent with truth, whereas the denial of a fact which has existence 
may, without violating truth, be the result of inattention or of a de- 
fective memory. 

Hence the rule that positive testimony on a given point must al- 
ways predominate over negative testimony on the same point : 33 
An., 796; Emsnord vs. Bird. 

But in addition to that consideration in studying the testimony of 
the president of the company is practically uncontradicted, and that 
it makes full proof of the alleged knowledge of the risk in the 
proper office of the company. That knowledge, followed by the 
company’s receipts of the premiums during five subsequent and 
consecutive years affords one of the strongest cases of a clear waiver 
of the forfeiture of plaintiff's right of recovery under his policy, and 
that waiver justifies the judgment appealed from. 


Judgment affirmed. 
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e 
COURT OF APPEALS OF NEW YORK. 


SAMUEL BARON, Respondent, 


AARON BRUMMER er a, pe, 


B. took out a policy on his life payable to his wife, on which he had paid $5,- 
e96 in premiums and on which one H. had paid $357 in premiums at the 
request of B., of which sum $1,338 was in excess of $500 yearly. 

Held, That the policy was not assignable and the wife could not be compelled 
to assign it to a receiver in the suit of one who had recovered a judgment 
against B. and his wite, nor could the court appropriate the avails as if it 
had been assignable for the recovery of a debt of B. 


Held, That neither the policy nor the proceeds, until it becomes payable, car 
be reached by a creditor. 


Held, That the absence of children does not aftect the ease. 


Held, That the lien of a creditor attaches only to the excess of premiums paid, 
not to the amount insured, 

Held, That the payment of premium in each vear constituted a new contract, 
and subsequent amendatory statutes asto the amount of exemption, relate 
only to the remedy, and are theretore valid. 

Held, That any claim for excess of premiums must be ewoverned by the statu 
tory amount exempted at the time of contracting the debt. 


Miter, J. 

This action is in the nature of a creditor’s bill, brought by th 
plaintiff for the purpose of charging a policy of insurance taken out 
in favor of the defendant, Peane Brummer, the wife of defendant, 
Aaron Brummer, upon his life, with the payment of a judgment re- 
covered by plaintiff against said defendants. 

The policy was issued on the 12th of May, 1868, and was payable 
on the 12th of May, 1883, or sooner if the husband should die in the 
mean time. 


It was proved on the trial, that there had been paid, in premiums, 
on the policy the aggregate sum of $5,896.97, which the court found 
was paid by defendant, Aaron Brummer, out of his funds and prop- 
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erty. It also appeared and was found, that $357.40 was paid by 
defendant Joseph Herzfeld, at the request of Peane Brummer. 
There was also a finding by the court to the effect that there was 
paid. on said policy in excess of $500, in each year the sum of $1.- 
338.60. The court also found as conclusion of law, that the policy 
was assignable, and that the plaintiff had a lien upon the same, and 
directed that a receiver be appointed, and that the defendants 
Aaron and Peane Brummer, assign. the policy to the receiver. Excep- 
tions were taken to various rulings of the court upon the trial, and 
the defendants, Aaron and Peane Brummer, appealed to the general 
term of the supreme court, where the judgment was affirmed, and 
an appeal was taken to this court. 

In order to obtain the moneys arising from the policy, it must be 
assigned by the defendants or by operation of the decree appointing 
the receiver and directing the assignment. 

The current of authorities has been uniform in favor of the posi- 
tion that policies of this character are not assignable: Eadie vs. 
Slimmon, 26 N. Y., 10; Barry vs. Equitable Life, 59 N. Y., 594; 
Barry vs. Brune, 71 N. Y., 262; Wilson vs. Lawrence, 76 N. Y., 585; 
Brummer vs. Cohn, 86 N. Y., 11. 

In Brummer vs. Cohn (supra), an action was brought by the 
plaintiff to set aside an assigument of this identical policy, and it 
was held that it was not assignable, save in the cases where assign- 
ments are authorized by statute. 

Under that decision, this policy was not the subject of assignment 
by Mrs. Brummer, and such being the case it is very clear that the 
court could not by decree compel her to assign what has been de- 
termined in this court, to be unassignable, or by operation of the law 
appropriate the avails of the policy the same as if it had been as- 
signed for the payment of the debt of the assignor. 

There is no force in the position that this policy is a chose in action 
as to creditors, and can be reached by the appointment of a re- 
ceiver in proceedings for that purpose. The law of 1840 (Chap. 80), 
exempts policies of insurance on the life of the husband, for the 
benefit of the wife, from the claims of the representatives of the hus- 
band or any of his creditors, except where the amount of premium 
paid exceeded a certain sum per annum, and this provision was fol- 
lowed subsequently by amendments of a kindred character, which 
established a settled policy of the legislature to relieve life insurance 
policies in certain cases from the payment of the debts of creditors. 
Under these various provisions, it was the intention of the legislature, 
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as settled and determined by the courts in the cases already cited, 
that such policies should not be subjected to the lien of creditors, 
either of the husband or the wife; as to the former, by the express 
words of the statute, and as to the latter, by the determination of the 
courts, and there is no ground for claiming that either the policy or 
the proceeds which might arise from the same before such payment 
is made, are subject to be reached in advance by a creditor, or that 
the policy can be assigned and held by the decree of a court of 
equity for the benefit of creditors, until it becomes due and payable. 

The question whether after the money has been paid, and the 
avails invested in other property, which could be so reached, is not 
now presented. Whether it could be thus appropriated, can have no 
effect upon the determination of the question now before us. The 
rights of the parties as they now exist, are the subject of considera- 
tion, and not any changed condition which may arise in the future. 

The fact that the judgment is against both husband and wife, does 
not afféct the question arising, as to the rights of the wife, nor are they 
changed because she has no children. The statute makes no excep- 
tion which has in view any special change of circumstances, and it 
must be held to apply generally in all cases. The act of 1879 (Chap. 
248), which authorizes’the wife to assign the policy with the consent 
in writing of the husband, can have no effect upon the exemption 
because the judgment is against both the husband and wife. It has 
no application where there has been no assignment with the consent 
of the husband. 

It is insisted by the respondent’s counsel, that the amount of the 
premiums paid upon this policy, fo: bids that it be regarded as 
against the plaintiff, as issued under the act of 1840, and the amend- 
ments thereof, and reliance is placed upon the provisions of chapter 
187, laws of 1858, as amended by chapter 656, of the laws of 1866, 
amending the act of 1840, which provides that the sum insured in 
the case of a policy taken out under the statute, shall be applied to 
the use of the widow free from the claim of a representative of the 
husband or any of his creditors, but that such exemption shall not 
apply where the amount of premium annually paid out of the funds 
or property of the husband shall exceed $300, and on the subsequent 
statute (Chap. 277, Laws of 1870), by which the limit of the pre- 
mium is increased to $500, and it provided that the exemption shall 
not apply to so much of the premiums paid in any one year as shall 
be in excess of $500. 

These provisions together will not bear the construction contended 
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for. The effect of the act of 1870, was that the policy was to be 
exempted from creditors, or from any person claiming under the 
holder unless the amount of annual premium exceeded the sum of 
$500, and where the amount paid out of the fund or property of the 
husband was over $500, the lien of the creditor might attach to the 
excess of premium so paid. Beyond this, no lien or claim could 
exist in favor of creditors and no action could be maintained for the 
purpose of reaching any portion of the amount insured. — 

Although the policy was taken out in 1868, yet the debt of the 
plaintiff was contracted in 1876, as the law stood at that time. The 
payment of the premium in each year, constituted a new contract. 
The statutes which relate to the subject, and which amend the orig- 
inal act, are mere enabling laws, and relate only to the remedy. 
They are therefore constitutional and valid so far as they affect the 
obligations of the contract. 

The claim of tne plaintiff that he is entitled to any excess for 
annual premiums paid over $300, or of any other amount, is not well 
supported. As we have seen by the act of 1870, the excess on which 
the creditor may obtain a lien must be over $500, and as the debt 
was contracted in 1876, and no excess over $500 annually was paid 


after that period, no claim is established by the plaintiff on account 
thereof. 

There is another ground which interferes with the right of the 
plaintiff to enforce his lien as to the excess of premium paid annually 
over $500. There was no proof to show that any of the premiums 


were paid by the husband. The only proof on the subject is the 
introductiou on the trial of the statement of the insurance company, 
showing the,amount of premiums paid in cash on account of the 
policy. It does not appear that any of these were paid by the hus- 
band, and the finding of the court that the premiums were paid by 
the defendant Aaron Brummer out of his funds and preperty, is 
without sufficient evidence to support it. To this finding a proper 
exception was taken. 

As the evidence stood, we think the court erred in denying the 
motion of the defendant’s counsel to dismiss the complaint. 


The judgment should be reversed, and a new trial granted, with 
costs to abide the event. 


All concur. 
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SUPREME COURT OF IOWA. 
Appeal from Decatur District Court. 


CORNETT 
Us. 
PHENIX INS. CO.* / 


The policy insured a horse against fire or lighting. The insured notified the 
agent of the loss, but declined to state the cause, claiming that the agent 
who procured the insurance had assured him that the policy would cover 
a loss from any cause. 

Held, That a reply by the agent that the policy insured only against fire and 
lightning, and that the company was not liable, was not a waiver of 
proots. 

Held, That a refusal of the adjuster to examine the loss on the ground that 
it was not caused by lightning when no claim to the contrary had been 
made, was not a waiver of proofs. 

In the absence of such waiver suit must be brought within the time specified 
in the policy. 


Action upon a policy of insurance against loss by lightning. The 
policy covered two horses, and while the same was in force one of 
the horses died, and the plaintiff alleges in his petition that it was 
killed by lightning. The defendant denied that it was killed by light- 
ning, and denied that the plaintiff furnished the defendant with any 
proof of loss, and averred that the action was not brought within the 
time limited in the policy. There was a trial to a jury, and verdict 
and judgment were rendered for the plaintiff. The defendant 
appeals. 


KE. W. Curry, McInrire Bros., and R. W. Barcer, for Appellant, 
Phenix Ins. Co. 
Youne A. Partsu, for Appellee, N. Cornett. 





* Ovinion filed, December 8, 1885. 
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Apams, J. 

1. It is not expressly shown that the policy required that notice and 
proof of loss should be furnished within any given time, or at all. It 
is, to be sure, shown that a copy of the policy was attached to the 
plaintiff's petition, but such copy is not set out in the abstract, and 
we should be wholly in the dark as to whether it contained any 
requirement respecting notice and proof of loss had not the court 
instructed the jury upon this point. The court instructed the jury 
to the effect that the burden was upon the plaintiff to prove that he 
served notice and proof of loss within sixty days from the loss, unless 
the same were waived. No question is made as to the correctness of 
this instruction if there was any evidence of waiver, and one of the 
principal questions discussed by counsel is as to whether there was 
any such evidence. The defendant assigns as error the giving of the 
instruction upon the ground that there was no evidence upon which to 
base it, and assigns as error the admission of evidence designed to 
show waiver upon the ground that it did not have that effect. We 
come, thei, to consider whether the evidence introduced to show 
waiver had any such tendency. In our opinion it had not. 

The evidence relied upon consists of a certain letter written to the 
plaintiff by one Burch, the general agent of the company, aud 


statements made by one Albright, the adjuster of the company. 
It is said that by the letter and statements the defendant repu- 
diated its liability, and thereby waived proofs of loss. The 
letter written by Burch was in reply to a letter written him by the 
plaintiff, in which the plaintiff said: “Your agent represented to 


me when he took my note and application that if one of my horses 
died I would get pay for it. One of my horses mentioned in my 
policy died Thursday night last, and I wrote you for the necessary 
blanks to make my proof. I have applied to the resident agent 
here, Mr. Curry, and he does not seem to fully understand the policy 
asI do.” This letter contains no intimation that the horse was killed 
by lightning. The plaintiff based his claim upon the mere fact that 
the horse had died, and prefaced his claim by a statement that the 
company’s agent told him that he would be paid if one of his horses 
died. Any fair construction of the language shows that the plaintiff 
designed it to be understood as claiming that the agent’s statement 
was such that he was entitled to be paid for his horse, even if it 
died by disease or by accident otherwise than being killed by 
lightning. Not only is this the fair import of the letter, but it is 
shown by undisputed evidence that he did not understand at that 


i A ee es “itn atea ep ata aia Ral aptiipiaiaiite: 
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time that his horse had been killed by lightning. On this point. we 
have the testimony of Curry, the agent, to whom the plaintiff applied 
after the loss. Curry testified as follows: “He told me that he 
had a horse die that was insured in the Phenix. I asked him what 
was the cause of death. He said it did not make any difference what 
the horse died with, as the agent who took the application said that 
if a horse died from any cause he would get pay for it. I told him 
the company insured only against loss by fire or lightning. He did 
not claim that the horse had been struck by lightning.” The 
plaintiff himself testified as follows: “In that conversation with 
Curry he said to me: ‘ What is the matter with your horse?’ [ 
says, ‘I cannot tell you.’ He said, ‘You do not expect to get any- 
thing for your horse unless he was killed by lightning, do you?’ I 
told him what the agent told me, that I would get pay for the horse, 
no difference what he died with.” 

It was while the plaintiff was ignorant of the cause of the death 
of the horse, and while he thought that he could recover on the 
agent’s statement, whatever might be the cause of the death of the 
horse, that he wrote the letter to Burch. But we do not need to 
read the letter in the light of these circumstances. It shows upon 
its face that the plaintifi’s claim was not based upon the fact that 
the horse had been killed by lightning. It shows more; it shows 
that he did not see the way clear to recover strictly under the pro- 
visions of the policy, and was setting up a claim upon the statement 
of the agent. That Burch so understood, there is no doubt what- 
ever. His reply is as follows:— 


DEAR Sin: Yours of the 12th is at hand reporting the death of one of your 
horses and telling us that the agent gave you to understand that said horse 
was insured by our policy against death by disease or accident. We have 
only to refer you to our policy which you hold, and which is the contract be- 
tween yourself and the Phenix Ins. Co., and if that policy provides for any 
other loss but that occasioned by fire or lightning, we will weaken. Our pol- 
icy is so clear on that point that any other statement used by agents is of no 
consequence, We can hardly understand how an agent would dare to make 
such a statement to a sane man. We are not liable for loss of horse.” 


If we read this letter as a whole, and especially in connection with 
the one to which it is a reply, it is abundantly evident that the com- 
pany had no intention of repudiating its liability if the horse was 
killed by lightning. The claim repudiated was one which the plaintiff 


had seen fit to set up outside of the provisions of the policy. 
6 
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Burch’s letter did not contain an intimation that the company would 
refuse to pay if the plaintiff could make proof showing that his loss 
occurred within the provision of the policy. The letter, then, was 
not a waiver of proof; it was rather a call for proof. A refusal to 
pay does not constitute a waiver of proof unless it is of such kind 
and is made under such circumstances as to justify the inference 
that proof would be unavailing. In this case proof that the horse 
was killed by lightning would have tended directly to remove the 
only objection which had been suggested by the company. 

But the plaintiff claims that there was other evidence of waiver. 
He relies upon what the company’s agent said to one Fry. The lat- 
ter, it appears, was acting for the plaintiff in the matter of this loss. 
The adjuster went to see him and asked what he knew about the 
horse being killed by lightning. What information, if any, Fry gave 
him does not appear. But the result was that the adjuster declined 
to go and see the plaintiff; saying that he lived eight or nine miles 
away, and that he had information that the horse was not killed by 
lightning. It does not appear that up to this time there had been 
any pretense that the horse had been killed by lightning, and cer- 


tainly without such pretense there was no reason why the adjuster 
should go to see him. But in no view did his statement constitute a 
refusal to pay. We see, then, no evidence of waiver of proof, and 
the jury should not have been instructed upon the theory that there 


was. 


2. The policy provides that no action on the policy should be sus- 
tainzble unless brought within six month after the loss. The action 
does not appear to have been brought within such time. It is 
claimed, however, that under the statute (Miller’s Code, p. 299) the 
time was extended. Whether the statute has, under the circum- 
stances, any application to such a case as this, we do not determine. 
It has, we think, no application where proof of loss is neither made 
nor waived within the time limited, and as we find no making or 
waiver of proof within such time, the defendant’s additional position 
that the claim is barred appears to be well taken. Reversed. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF ILLINOIS. 


BRYANT anp OTHERS 


CHARTER OAK LIFE INS. CO.* 


Bb. borrowed $19,000 from I., and gave his bond for that amount, and secured 
it by mortgage on certain real estate in Chicago. The mortgage provided 
that B. should keep’the property insured against fite and assign the poli- 
cies as collateral security, which was done. The mortgage provided that 
in case of loss the mortgagee and his assigns might collect the policies and 
apply the money in payment of the loan, Bb. subsequently conveyed the 
property, in consideration of love and affection, to his children, reserving 
a life estate therein to himself. I. sold and assigned the bond and mort- 
gage to C., and the bond became due and remained unpaid until the build- 
ings were destroyed by fire. C, collected $8,875 on the policies and gave 
B. eredit on his bond for that amount. Subsequently, at his request, B. 
was allowed to renew the mortgage for five years, and to receive and ex- 
pend the amount collected on the policies, less the interest due on the 
bond, in restoring the burned buildings. 

Held, That the money paid to C, did net extinguish the mortgage pro tanto ; 
that the agreement between B., as life tenant, and C. was valid; and that 
C. was entitled to foreclose the mortgage on default in payment thereof. 


Hueu L. Mason, for Complainant. 
Cyrus Bentiey, for Defend. 


In Chancery. 
GresHAM, J. 
James M. Bryant borrowed $19,000 from E. S. Isham, on the sev - 
enteenth day of May, 1866, and on the same day gave his bond for 
that amount, and, to secure its payment, executed a mortgage upon 
real estate in Chicago. It was made the duty of the mortgagor, by 
a provision in the mortgage, to keep the premises insured against 
fire, and assign the policies to the mortgagee as collateral security. 
Policies were obtained and assigned in pursurance of this covenant. 


* Decision rendered, July 9, 1885.—From Federal Reporter. 
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The mortgage also provided that the mortgagee} andghis assigns 


might collect the policies in case of loss, and apply the money in 
payment of the mortgage debt. On the twenty-eighthjof Augsut fol- 
lowing, Bryant, in consideration of love and affection, by a quit- 
claim deed conveyed the mortgaged premises to hisZchildren, re- 
serving a life estate to himself. This deed contained the following : 


And it is hereby understood and agreed that the said party of the first part 
reserves the right and the power to charge each, any, and all of said lots or 
parcels of land by mortgages or trust deeds, conveying the fee-simple title 
thereof, for moneys raised, or to be raised, loaned, or borrowed thereon, for 
the purposes of improving or adding to the house or houses now upon any 
one or more or all of said parcels of lands or lots, or erecting upon any one or 
more or all of said lots, any new building or buildings, whenever, in his 
opinion, the same may be necessary or proper, by reason of injury or destrue- 
tion of any house or houses now on said lots, or any of them, by fire or other 
casualty, or ordinary wear and tear from use, occupation, or time. Said im- 
provements, if made, being for the benefit of those entitled, or to be hereafter 
entitled, to said lots, and it being right and proper to charge the whole estate 
in fee-simple with the moneys to be raised for such improvements. And it is 
further understood, provided, and agreed that no person or persons who 
make a loan or loans upon such mortgages or trust deeds shall be required to 
look to the application of such moneys. 

It is distinctly understood that said party of the first part reserves to him- 
selfa life interest in the property hereby conveyed. 


On the twenty-fourth of January, 1867, Isham sold and assigned 
the bond and mortgage to the defendant. The bond became due 
on the seventeenth day of May, 1871, and remained wholly unpaid 
until the ninth day of October of the same year, when the insured 
buildings were destroyed by the great Chicago fire. On the twenty- 
first of November following, the defendant collected $8,875 on the 
policies, and on its books gave the mortgagor credit for that amount, 
but made no indorsement of this credit on the bond or mortgage. 
On the second day of June, 1878, the mortgagor mae application to 
the defendant for a renewal of the mortgage for five years, and 
asked that he be permitted to receive and expend the insurance 
money in restoring the destroyed buildings. The defendant agreed 
to this on the tenth of the same month, and on the faith of this 
agreement the mortgagor proceeded to rebuild. After the mort- 
gagor had expended between eight and ten thousand dollars under 
the agreement, the defendant, on the thirtieth of September follow- 
ing, delivered to him the amount collected on the policies, less the 
interest which had accrued and remained unpaid on the bond 
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The exact amount the mortgagor thus received under the old mort- 
gage, and without executing a new one, was $7,880.09. 

It is insisted by the complainants that the money paid to the de- 
fendant amounted to an extinguishment pro tanto of the mortgage; 
and that the mortgagor, as life tenant, could not mortgage the fee. 
It is not denied that the insurance money was expended in good 
faith, in restoring the destroyed buildings. As life tenant the mort- 
gagor was entitled to possession of the premises, and the rents and 
profits, and no one could interfere with his possession, so long as 
he committed no waste. He was bound to keep down the interest, 
but he was not bound to pay off incumbrances. Although the evi- 
dence is not clear on that point, it may be assumed that the mort- 
gagor had the buildings insured before he executed the deed to his 
children. No right was secured to them in the deed, or otherwise, 
to share in tlie benefit of the insurance. The mortgagor’s covenant 
to keep the buildings insured for the benefit of the mortgagee was 
his personal obligation to the latter. While the policies were held 
by the mortgagee as collateral security to the mortgage debt, they 
were also intended to indemnify both the mortgagee and the mort- 
gagor. It does not follow that, because the defendant, as the owner 
of the bond and mortgage, was authorized to collect the insurance 
money, and apply it as a payment on the debt, that the underwriters 
might not have paid the loss to the mortgagor, with the mortgagee’s 
consent. If payment had been thus made, the children could not 
have complained. In using the insurance money to rebuild, and 
thus restore the impaired security, no injury resulted to the estate. 
This money was placed to the mortgagor’s credit on the defendant's 
books without being indorsed as a credit on the bond; 1t stood for 
the destroyed building, and as such was collateral security for the 
debt, just as the policies were before the destruction of the property. 
It was therefore competent for the defendant and the mortgagor to 
dispose of this money as they saw fit. The mortgagor did not 


choose to direct the defendant to apply it as a payment on the 
mortgage debt: Gordon vs. Ware Savings Bank, 115 Mass., 588. 


The right asserted by the children as remainder men is unfounded, 
both in law and equity. It follows from this view of the case that 
without reference to the terms of the deed from the mortgagor to his 
children, the defendant, the Charter Oak Company, is entitled to a 
decree on its cross-bill for the amount of the bond and interest, 
less the credit already made on the interest, and a decree of fore- 
closure. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI. 


RILEY 
US. 
HARTFORD LIFE & ANNUITY INS. CO.* 


Where a life insurance policy provides that it shall be void in case the assured 
die by ‘self-destruction, felonious or otherwise,” the proviso includes all 
eases of voluntary self-destruction, sane or insane. 


At Law. 


Suit upon certificates of membership issued by defendant, insur- 
ing the life of George M. Riley. The answer states, among other 
things, that the “certificates sued on herein were issued by the de- 
fendant, and accepted by George M. Riley upon the following express 
condition and agreement, made been the said assured and the defend- 
ant, and constituting part of said certificates, to wit: That if said 
member should die by ‘self-destruction, felonious or otherwise,’ 
then, and in such eases, the said certificates should be null and void 
and have no effect, and no person should be entitled to damages or 
the recovery of any money paid thereon;” and that the assured 
“came to his death from self-destruction, in this: that the said 
assured died from the immediate effect of « pistol fired by his own 
hand, such shot having been so fired by the assured with the 
intention -of taking his own life.” Replication that the assured 
committed suicide while insane. 

A jury haying been sworn to try the issues in said cause, plaintiff 
first offered in evidence the petition of the plaintiff for divorce, which 
was filed January 19, 1884. 

Mr. Krum, counsel for the defendant, objected on the ground that 


* Decision rendered, October 14, 1885.—From Federal Reporter. 
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there is no denial in the replication that the shot was fired by the 
deceased with the intention on his part of taking his own life. “In 
other words,” said he, ‘there is nothing in this replication to place 
this case upon the theory of an accidental destruction of his life by 
his own act. The plaintiff concedes that the death of her husband, 
the assured, was caused by the act of the assured himself. It was 
conceded that the death did not result by reason of any accident to 
which the assured was exposed. He took his life himself. He fired 
the shot intentionally, according to the averment of the answer, and 
with the intention of taking his own life. That fact is not denied, 
and I submit, in the light of all the authorities upon this question, 
the defendant is entitled to a verdict upon the pleadings, and that 
it is not competent to go into any inquiry at all as to the condition 
of the mind of the assured at the time when he committed the act of 
which this defendant complains.” 

Treat, J. (orally). Ordinarily, of course, felony implies an intent. 
That is involved in all this class of inquiries; but your proposition is 
broader — “feloniously or otherwise.” Whether that is broad 
enough to exclude all these considerations, I will not pass upon 
to-night. 

The court thereupon adjourned until October 15, 1885. 


On October 15, 1885, the court met pursuant to adjournment, and 
the following opinion was delivered :— 


George M. Srewarr, for Plaintiff: 
Cuester H. Krum, for Defendant. 


Treat, J. (orally). After we adjourned last evening I took time 
to examine the proposition raised by the counsel for the defendant 
in this cause. The proposition in its more convenient form could 
have been presented by a demurrer to the replication, and thereby 
have saved time and unnecessary delay. 


Mr. Krum. My excuse for not doing so, your honor will remem- 
ber, was because I have been so hurried with other matters in this 
court that I did not have time to present the question in the form of 
a demurrer. 


The Covrr. The proposition now comes up after the jury is 
impaneled on the presentation of the first item of testimony offered 
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in this case. Whether that should be admitted or rejected depends 
on the determination of the court with respect to the true con- 
struction of the policy submitted. I have examined these cases to 
which counsel have referred. They are not new to me, because the 
original Terry case (Insurance Co. vs. Terry, 15 Wall., 580) went 
trom this circuit court, and the case of Bigelow, decided in the United 
States Supreme Court, 93 U.S., 284, remains unchanged, and the 
case of Broughton, 109 U. S., 121, s. ¢ 3 Sup. Ct. Rep., 99, and the 
case of Laihrop in 111 U.S., 612, s. c. 4 Sup. Ct. Rep., 533, do not 
vary the rule; for the policies in both those cases were like the 
original Terry case. But where parties insert in the contract “ that 
if the death is caused by the assured, sane or insane,” then there 
“an be no recovery, if he committed the fatal act otherwise than 
accidentally. Of course, if it is accidental, it was not his act. The 
next question presented here is whether the use of the terms “ felo- 
niously or otherwise ” are equivalent to the terms “sane or insane.” 
As suggested last night, the word “feloniously” ordinarily implies 
an intent, which might lead the court to inquire whether the party 
was capable of having an intent within the meaning of the law, 
which would leave this case as in the Terry and other like cases. 
The supreme court in the case of Bigelow decided that the use of 
this phrase “ feloniously or otherwise” was equivalent to the words 
“sane or insane,” so that if the assured caused his own death, that 
was the end of the right of recovery; consequently this court has to 
rule out all testimony looking to the condition of the mind of the 
assured when he committed the fatal act. All testimony relating, to 
that will have to be ruled out, though there is an immaterial issue 
on that point. 

The court regrets that all these matters were not disposed of by a 
demurrer to the petition, but for reascns of hiseown the counsel pre- 
fers this mode, which is a lawful mode. The result of it is, under 
the pleadings as they stand before the court, the assured, George M. 
Riley shot himself, and death followed. That ends the case. If he 
did so, no beneficiary under tke policy can recover. This policy is 
different from a great many others where other questions are open. 
He chose to take out a policy in a mutual society whereby, if he 
killed himself, “sane or insane,’ no matter under what circum- 
stances, and he chose to kill himself, no recovery could be had 
under the policy. 
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SUPREME COURT OF CALIFORNIA. 


{NOS 


Us, 


SUN INS. CO. .) 


Where an insurance company, in its contract with the insured, expressly ex 
empts. itself from being bound by “ any act or statement ” not contained in 
the written application for the policy, or indorsed on the policy, notice to 
its agent as to anything different from what the policy and application 
contained, will not bind the company. 

The local agent of the company cannot waive any of the provisions of the pol- 
icy, except by written indorsement made on the policy or on the applica- 
tion, when the policy provides that anything less than a distinet, specific 
agreement, indorsed or attached to the policy, shall not be construed as a 
waiver of any condition or provision of the policy. 
determining whether a fishing seow was, in the policy of insurance, in- 
cluded in the word ‘ building,’’ and thereby atfected by all the terms and 
conditions of the policy as a vuilding, evidence that similar scows, as well 
as the one in question, were used and occupied as buildings, for purposes 
of residence and business, is admissible. 


Appeal from a judgment of the Superior Court of Sacramento 
County, entered in favor of the plaintiff, and from an order denying 
the defendant a new trial. The opinion states the facts. 


Grove L. Jounson, for Appellant. 
Freeman & Bares, for Respondent. 
Foor, C. 
Action on a fire insurance policy. The plaintiff had judgment for 
the amount claimed; the defendant moved for a new trial, which was 
denied. From the order made therein and the judgment, an appeal 
was taken. The case was tried by jury. 


* Opinion filed, October 30, 1885.—From West Coast Reporter. 
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One of the questions involved in it was, whether or not the fishing 
scow which was insured, was in the policy of insurance included in 
the word “ building,” and thereby affected by all the terms and con- 
ditions of the policy as a building. The defendant contended that 
it was so included, and that, therefore. it being unoccupied both at 
the time it was insured, and at the time it was burned, the plaintiff 
could not recover. 

Another was whether or not the scow belonged at the time the 
policy was issued, and it was burned, to the plaintiff, or to one Valine. 

The policy in question, among other things, contained the follow- 
ing clauses :— 


“Ist. The assured covenants that every fact and circumstance 
affecting the risk or hazard adversely to this company has been fully 
made known to the company. 


“2d. That this company shall not be bound by any act or state- 
ment which is not contained in the written application or indorsed 
on this policy. 


“3d. Waiver. The use of general terms or anything less than a 
distinct, specific agreement, indorsed or attached to this policy, shall 
not be construed as a waiver of any printed or written condition or 
restriction herein. 


“4th. Conditions voiding this policy, without written permission 


indorsed hereon, or stated in writing in the application for this in- 
surance * * * or if the above-described building or buildings, or 
either of them now are, or shall become vacant or unoccupied.” 


According to the second clause, it seems that the Sun Insurance 
Company, in its contract with the insured, had expressly exempted 
itself from being bound by “ any act or statement ” not contained in 
the application for the policy, or indorsed on said policy. Hence, no 
notice to its agent as to anything different from what the policy and 
application contained, would bind the company, and the defendant's 
instruction No. 4, on this point asked, should have been given. 

Instruction No. 3, should have been granted, as the local agent, 
according to the terms of the policy, could not as claimed, waive any 
of the provisions of the policy; it could only be done by writing on 
it or the application : Shuggart vs. Lycoming Fire Ins. Co., 55 Cal., 
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408-43; Gladding vs. Ins. Ass’n, 4 West Coast Rep., 107; McCormick 
vs. Springtield Fire Ins. Co., 5 id., 230-232 ; Silverberg vs. Phoenix 
Ins. Co., 6 id., 482-484. 

The defendant offered to prove by the witness, Frank I. Lewis, 
who had been for fourteen years engaged in the fishing business, on 
the Sacramento river, that scows of the kind and character as the 
one insured were used and occupied as buildings by the persons 
owning them. That in the fishing season such persons used them as 
residences, and places of business, and that when the fishing season 
was over they used them as residences on land. That this particular 
scow was so used, and that in the same locality as that of the one in 
controversy other scows were so used. 

This evidence so offered was admissible. And upon it and the 
circumstances surrounding the transaction, it would have been proper 
for the court by instructions, to have left the jury to determine as a 
matter of fact, whether or not the parties making this contract of in- 
surance, intended that all the limitations and conditions thereof, 
should apply to the scow asa building. This testimony having been 
excluded, the instructions on the point became useless and misleading. 

None of the testimony as to conversations with Hoagland was com- 
petent. Nor was the proof offered by the defendant as to what con- 
sideration Enos had paid for the scow, as there was no question of 
a fraud on creditors involved in the case. 

In so far as the charge of the court announced the law to be differ- 
ent from what we have indicated it to be in this case, there was error. 

The judgment and order should be reversed and cause remanded 
for a new trial. 

Beicuer, C. C., and Srarts, C., concurred. 


By tHe Court. For the reasons given in the foregoing opinion the 
udgment and order are reversed, and cause remanded for a new trial. 





Farmers’ Ins. Co. vs. Wells. 


SUPREME COURT OF OHIO. 


Error to the District Court of Delaware County. 


FARMERS’ INS. CO. 
vs. 


GEORGE W. WELLS.* 


An absolute condition in a fire insurance policy on a dwelling-house, that 
the policy shall be void—‘‘ if the building insured be vacated or left unoc- 
cupied” avoids the policy, although the vacation of the house results from 
the permanent removal of the tenant of the insured during the running of 
his lease, without the knowledge or consent of the landlord, 


The original action was brought by George W. Wells, against the 
Farmers’ Insurance Co., on a policy of insurance against loss by fire, 
to recover five hundred dollars, being the amount of risk taken on a 
certain dwelling-house of the plaintiff and which was wholly de- 
stroyed by fire, during the period for which the policy was written. 

The policy attached to the petition in the case contains a condi- 
tion thereim written, that the policy shall be void “if the building 
herein mentioned be vacated or left unoccupied.” The defendant 
answered that “at the time the said house was burned, and for some 
time prior thereto, it was left, and without the knowledge or consent 
of the defendant, wholly vacant and unoccupied.” 


To this answer plaintiff for reply denied each and every allegation 
contained therein. 


It appears that at the time the policy was written, the dwelling- 
house therein described was occupied by one James Carpenter, as 
tenant of Wells, under a lease for one year, commencing on the first 
duy of March, 1880. During the running of the lease, to wit, on 
the—day of October, 1880, Carpenter, with his family, removed from 





——— 


* Decision rendered, January 20, 1885. 
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the dwelling-house, taking away his household goods, without any 
intention of returning, leaving in the house a barrel containing some 
bran and a coal-oil can. During the night following the removal, 
the house was burned. 

On the trial in the Court of Common Pleas, Delaware County, the 
court charged the jury, “the company had a right to stipulate that 
the property should be oceupied. The defendant claims it made 
this contract, that it should not be left unoccupied, that Carpenter 
and wife moved out with the intention of leaving and not returning 


there any more. The house is to be occupied as a residence, and 
: I : 


not as a storehouse. They claim they went out the day before the 
fire, and did not intend to come back to occupy it as a residence, 
and now if Wells consented and knew that it was to be vacated, that 
was a violation of the contract, and the plaintiff cannot recover. If 
Carpenter went away without any consent or notice on Wells’ part, 
that is not such a vacation as would avoid the policy. If the tenant 
leave without knowledge of the landlord, yet the landlord must 
know it, so he can make provision for a new tenant. If the tenant 
left the day before without the knowledge or consent of Wells, and 
there was not reasonable time to get some one tu re-occupy the 
house, then it was not a vacation within the meaning of the terms of 
the policy. Ifthe tenant should go away suddenly without notice 
to the plaintiff, that would not avoid the policy; he should have 
notice that he had left.” 

To this charge the plaintiff duly excepted, and requested the 
court to charge as follows: “If the jury should find that the house 
and premises in question, was occupied at the date of the policy by 
a tenant, and the tenant had removed from the premises before the 
time of the fire, and the house ceased to be used by any one living 
therein, then the house was vacated and unoccupied within the 
meaning of the terms of the policy, although some of the goods or 
furniture remained in the house at the time of the fire, and although 
the time of the tenant has not expired;” which charge the court 
refused and defendant excepted. 

The verdict and judgment were rendered for the plaintiff, which 
judgment on petition in error, was affirmed by the district court. 

This proceeding is to reverse the judgments below. 


CrircurreLtp & Grauam, for Plainiijfs in Error. 
Carrer & Van Denman, J. D. CrircHFtecp, anD Parnet, Girt & Kavrr- 
MAN, fur Defendant in Error. 
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MclIxvaing, J. 
We think the courts below erred. 


The condition of the policy should be void, “if the building 
therein mentioned be vacated or unoccupied” was absolute. The 
parties to the contract were competent to make such stipulation, no 
fraud was practiced, no qualification to the condition in advoidance 
of the policy is found in the contract. 

The only question, therefore, which arises in the case is, was the 
building vacated or left unoccupied ? 

It was insured as a dwelling-house. Asa dwelling-house was it 
occupied at the time of insurance? On the facts this question must 
be answered in the affirmative. 

At the time of the fire the tenant had removed therefrom, and had 
ceased to occupy it as a dwelling-house. 

The leaving behind the barrel of bran and coal-oil can by the 
departing occupant did not prevent the avoidance of the policy. The 
length of the time elapsing after the vacation and before the fire is 
wholly immaterial. The cases relied upon as authority to the con- 
trary by the defendant in error involved the construction of con- 
tracts materially different from this one. Here no construction or 


interpretation is needed; the plain and unequivocal terms of the 
contract must be enforced. 


Judement reversed and cause dismissed. 
oD 
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SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court. 


COVENANT MUT. BENEFIT ASS’N 
Us, 
SPIES er at. 


The certificate required an annual assessment on or before a certain date, and 
the payment of a certain assessment on the death of every member; also 
that if said assessments were not received within thirty days of date of 
notice the certilicate should be void. 

Held, Tuat there was no obligation to pay in the absence of notice of the 
annual assessment, 

Held, That a court of appeal will not presume error in a ruling in the absence 
of such error being specitically pointed out. 

Useless proof ofa thing already satisfactorily proved, even if it be erroneously 
admitted, is not of itself ground of reversal. 

The burden of proving a death is primarily on the plaintiff, but where the 
company was notified, and instead of sending instructions as to proofs, as 
requested, claimed that deceased was not a member, this was a waiver ot 
proof, 

Held, That the by-laws requiring such instructions to be sent upon notice of 
death was admissible as evidence. 


ScHOLFIELD, C. J. 

This was assumpsit, brought in the Cireuit Court of St. Clair 
County, by the widow and children of Charles Spies, deceased, on 
a certificate of membership in the Covenant Mutual Benefit Asso- 
ciation of Illinois, whereby that association promised to pay them 
$5,000 upon the death of Charles Spies, subject to certain stipulated 
conditions. The defense interposed upon the trial in the circuit 
court was that the certificate of membership was canceled by the 
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association on the fifth day of December, 1882, because of the vio- 
lation by the said Charles of a clause therein, whereby it was 
provided that if he should at any time after the certificate was 
issued, use alcoholic stimulants so as to seriously impair bis health, 
the certificate should become null and void. The jury found the 
issues for the plaintiffs, and assessed their damages at the amount 
named in the certificate. The court, after overruling a motion for 
a new trial, rendered judgment upon the verdict, and that judg- 
ment was affirmed, on appeal, by the appellate court of the 
fourth district. The principal controversy in the circuit and appel- 
late courts was on the question of fact; and that being finally 
settled against appellant, there are left for our determination but 
three questions, neither of which is of difficult solution, nor demands 
extended discussion. 

First. It is contended that the court erred in refusing to give the 
ninth instruction asked by the defendant, which was as follows: 
“9th. You are further instructed that if you shall be satisfied from 
the evidence that the contract sued on required the annual pay- 
ment of $3 membership fees on or before September of each 
year, and that Charles Spies knew of the requirements, then if the 


jury shall believe from a preponderance of the evidence that Spies 
did not pay the membership fee for 1883, and made no tender of the 
money to defendant, or having made tender of it feiled tc keep the 
tender good by bringing the money into court, then the want of 
such payment or tender would not continue him a member of the 


defendant’s association.” The certificate of membership contains a 
clause marked “1,” requiring the payment of an annual assessment 
of three dollars on or before the first day of September, and 
whereby the assured further agrees to pay on the death of every 
member of this association an assessment never to exceed one 
dollar and twenty cents.” And the next clause in the certificate, 
which is numbered “2,” is as follows:— 

“The holder of this certificate further agrees that if the said 
annual or special assessments and collection of costs are not received 
by the association within thirty days from date of notice, then this 
certificate of membership shall be null and void, and of no effect.” 
Very clearly the effect of this was to entitle the holder of the certifi- 
cate to notice of the annual assessment before a default would 
occur for its non-payment. It was competent for the coniracting 
parties to fix their own terms in this respect, and, having fixed 
them, they must abide by them. Thirty days after the date of the 
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notice, but not until then, the parties have contracted, if the money 
is not paid, the certificate shall be void. There was, therefore, no 
obligation to make a tender, in the absence of a notice, for the pur- 
pose of preventing a forfeiture; and the instruction was properly 
refused. Counsel for appellant, in their argument, concede that the 
non-payment of the three dollars did not render the certificate 
void; but they insist that the payment is a condition precedent 
which Spies or his legal representatives, or those claiming rights 
under his contract, were bound to perform or to offer to perform 
before he or they could ask performance upon the part of the appel- 
lant. This is a concession that the court properly refused the ninth 
instruction as asked. The proposition contended for was not ruled 
upon by the court, and it is, for that reason, impossible that any 
error can be assigned in regard to it. It is not before us, and we do 
not express any opinion upon it. Evidence in regard to a tender of 
three dollars was before the jury, and no specific erroneous ruling of 
law in that respect being pointed out, we cannot presume error. 

Second. An objection is urged that the circuit court erred im 
permitting appellee’s counsel to call anpellant’s secretary to the 
witness stand, on two different occasions, and to be interrogated us 
to whether he had specially sent Spies notice of his annual dues. 
Inasmuch as it is not pretended that in the absence of such notice, 
the certificate could not be annulled fer the non-payment of the 
amount, it is evident appellant was not prejudiced by this ruling. 
Providing the same thing twice, when the first proof is completed 
and distinctly understood, is a useless waste of time; but it is not 
perceived nor satisfactorily shown how such useless proof could 
improperly affect some other question. 

Third. The only other objection raising a question of law is 
that the court erred in admitting in evidence a by-law of appel- 
lant, as follows: ‘“ Upon receipt of notice of the death of a mem- 
ber of the association, the secretary shall immediately forward to 
the representatives of the deceasel the proper blanks, and full 
instructions how to make proofs of death.” The objection assumes 
that the question of the death of Spies was contested, and the 
onus of proof on appellees. Primarily, the burden is, undoubtedly, 
on the plaintiffs in such cases to prove the death; but that proof 
may be waived. The record here shows that appellant was notified 
of the death of Spies, and requested to send instructions as to the 
proofs required of that fact, and the appellant thereupon, instead 
of sending the requested instruction, set up the claim that Spies 
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was not a member of the association at the time of his death 
and that the certificate has been canceled. And this claim has 
ever since been consistently adhered to throughout the litigation. 
This was a waiver of the proofs of death: Gratton vs. Metropolitan 
Life Ins. Co., 80 N. Y., 281; May on Ins., Sec. 469. We incline to 
the opinion that the evidence, if proof of that which it was intro- 
duced to establish had not been waived, was admissible. Spies 
was a member of the association. The by-laws were binding upon 
the association and all its members, and the contract was made 
with reference to the powers and duties of the association as fixed 
by its charter, and its by-laws pursuant thereto. The widow and 
children of Spies had a right to assume and rely on the per- 
formance of the by-laws. See Protection L. Ins. Co. vs. Foote, 79 
Tll., 362; Woodfin vs. Ashville ete. Co.,6 Jones (N. C.), 558. Per- 
ceiving no error of law in the ruling below, the judgment will be 
affirmed. 


Judgment affirmed. 
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SUPREME COURT OF IOWA. 


Appeal from Audubon Circuit Court. 


WEBSTER 


re 


CONTINENTAL INS. CO. or New sail 


Where the company claimed that no proofs of loss had been furnished, and 
the insured answered that such proofs had been waived, the company, on 
motion, is entitled.to have it specifically stated whether the waiver was 
oral or written, and by whom made. 


Action on a policy of insurance against loss or damage by fire and 
lightning. Trial by jury. Verdict and judgment for the plaintiff. 


The defendant appeals. 


RK. W. Baraer, for Appellant, Continental Ins. Co., of New York. 
J. L. Srorrs and Gnieas, Brarsarp & Griaes, for Appellee, H. Y. 
Webster. 
SEEVERS, J. 
In the fourth division of its answer, the defendant pleaded as a 
defense that it had not been furnished with the proofs of loss required 
by the terms of the policy. To this defense the plaintiff filed a reply, 
and therein pleaded—First, that all the proofs required by the laws 
of Iowa had been furnished, as shown by the petition; and second, 
that the defendant waived further proofs than such as had been 
furnished. ‘The defendant filed a motion, asking that the reply 
be made more specific, and the plaintiff be required to state - 


* Opinion filed, Dec. 8, 1885 
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First, whether the waiver pleaded was oral or in writing; and, 
second, what officer or agent of defendant waived or undertook to 
waive the same, and for cause, in substance, stated that the defend- 
ant could only act through its officers or agents, and that it had 
many such in its employ, and it was impossible, from the reply, 
to determine by what officer or agent the waiver pleaded and 
relied on was made. The first ground of the motion was sus- 
tained, and the second overruled. Wethink the court erred in 
not sustaining the entire motion. 

The defendant can alone act through its officers and agents, and 
it is a well-known fact that insurance companies have many such. 
Now, a valid and sufficient defense was pleaded, to avoid which the 
plaintiff pleaded that such defense had been waived by the 
defendant. It is evident that this was done by some officer or 
agent. The defendant could not reasonably be expected to know 
what officer or-agent had done so. The plaintiff did; for if there 
was a waiver, the plaintiff must necessarily know who made it, 
just as certainly as he knew whether it was in writing or not. 
The defendant, in order to be fully prepared to successfully con- 
trovert the waiver pleaded by the plaintiff, must be prepared at 
the trial to produce the evidence of every officer or agent of the 


company who had authority to make such waiver. This is asking 


too much of any litigant. Common fairness, in making up the 
issues, we think, requires that the plaintiff should state who made 
the waiver relied on to avoid the defense pleaded. There are 
several other questions in the case which, in the view we have 
taken, we deem it unnecessary and possibly improper to determine. 


Reversed. 
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RIGHTS OF TONTINE POLICY-HOLDERS. 


Supreme Court of New York. 


FRANCES H. SIMONS. 
vs. 


NEW YORK LIFE INSURANCE COMPANY. 


Where the authority of the agent as to representations was limited to the 
written statements in the application, and the plaintiff was aware of this 
through the policy, and a prospectus was also read to her setting forth the 
full nature of the tontine plan, which prospectus was in evidence, further 
oral representations of the agent were immaterial, and not admissible to 
show fraudulent representations on the part of the company. 

Evidence of failure on the part of the company to carry out the contract is 
inadinissible under a charge of fraud in the shape of an inducement to enter 
into it, and evidence of such fraud is inadmissible under charge of failure 
to carry it out, 

No rights acerue under a tontine contract until the tontine period has ex- 
pired, 

A tontine policy is not a gambling contract, and the scheme does not affect 
the status of a policy as a life insurance contract. 

A representation that the surplus from tontine policies should be set aside, 
does not require that the moneys received should be separated, but only 
that a separate account of the same should be kept. 


, Dyxman, J. 

On the 15th day of February, 1875, the plaintiff procured from the 
defendant a policy of insurance on the life of her husband in the 
amount of $5,000, on what is called the tontine investment policy 
plan; which seems to be a plan with a double aspect. In the first 
piace, the person is insured in the amouut of five thousand dollars 
for the term of his natural life, with the conditions and restrictions 
usual in an ordinary life policy. 

Then it was provided that the policy was issued and accepted on 
certain special agreements and conditions relative to policies on the 
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tontine investment policy plan, and they were substantially as 
follows:— 

The policy was issued on the tontine investment policy plan, and 
the tontine dividend period was to be completed on the eleventh 
day of February, 1885. No dividend was to be allowed or paid 
upon the policy, unless the person whose life was insured should 
survive until the completion of the tontine dividend period, and 
unless the policy should then be in force, all surplus or profits from 
such policies on the tontine investment policy plan as should cease 
to be in force before the completion of their respective tontine divi- 
dend periods, were to be apportioned equitably among such policies 
of the same class as should complete their tontine dividend periods 
in the same year. 

Atter the completion of the tontine dividend period, on the 
eleventh day of February, 1885, if the policy had not been previously 
terminated by lapse or death, the accumulation apportioned to this 
policy secured to the «assured one of the following benefits: 
“First. To apply the accumulated dividend to the purchase of an 
annvity during the continuance of the life of the insured, payable 
to the insured or assigns. Second. To continue the assurance for 
the original amount, and withdraw the accumulated dividend upon 
this policy in cash, payable to the insured or assigns. Third. To 
withdraw the entire equity (i. e. the accumulations that belong to 
this policy) in cash. Fourth. To convert the entire equity into its 
equivalent in a paid-up policy, without participation in profits,” in 
compliance with a proviso not material here. “ Fifth. The conver- 
sion of the entire equity into an annuity, to continue during the life 
of the insured.” All these benefits were at the option of the 
insured. 

The premiums were paid down to the eleventh day of February, 
1880, and then the policy lapsed for non-payment of premiums, 
according to one of its conditions. 

There was a stipulation in the body of the policy that no repre- 
sentation made by the person procuring the applicat-on therefor 
should be binding on the company unless the statement was reduced 
to writing and presented to the officers of the company at the 
home office in the application. There was no such statement in the 
application for this policy. 

The plaintiff commenced this action in the year 1882, while her 
husband was yet alive. Setting out in her complaint the substance 
of the policy, and a description of the tontine principle, and alleging 
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that at the time of the issuance of the policy the defendant repre- 
sented to the husband of the plaintiff, who was her agent in that 
behalf, that the pelicy about to be issued had many and great 
advantages over the ordinary form of insurance, and among other 
things stated the principle of the tontine plan substantially as it was. 
That the plaintiff relied solely and entirely on the representations so 
made, and accepted the policy on such reliance. That such repre- 
sentations were false and fraudulent, and that the defendant did not 
perform the obligation assumed by the policy in many respects, 
which are specilied, and that by reason of the violation of the con- 
tract by the defend:nt, the benefits of the same have been lost to 
the plaintiff to her damage of twenty-five hundred dollars, which 
she seeks to recover in this action. 

The complaint was dismissed on the trial, and the cause comes 
here on appeal from that judgment. 

On the trial it appeared that the application was made to the hus- 
band of the plaintiff by an agent of the company, who produced a 
pamphlet issued by the company, from which he read portions him 
self and allowed the husband to read it also. 

The counsel for the plaintiff read from this pamphlet a description 
of the tontine principle, and an explanation of its peculiarities and 
advantages substantially as they were set out in the complaint. The 
counsel for the plaintiff then asked her husband, who was a witness 
for her, this question: ‘“ What further representations did he (the 
agent) make to you at the time in regard to the advantages of this 
tontine investment plan as compared with other plans of insurance?” 

This was objected to and excluded, and then various other ques- 
tiens were propounded to the wituess with a view of presenting 
the same question in various aspects and all the testimony was 
excluded. 

The witness then testified that the avent made statements and 
explanations of the tontine plan in addition to those contained in 
the pamphlet, and was asked what those statements were. That 


testimony was also excluded. 


This question was also asked and rejected: 

“Question. In accepting this policy did you rely upon the repre- 
sentations made to you touching the advantages of this plan over 
other plans, and touching the manner in which the funds or profits 
accruing to the assured were to be kept and preserved ?” 

The court decided that the counsel might inquire as far as the 
pamphlet was concerned, and that the inquiry must be so limited. 
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In the application, one of the questions asked of the plaintiff 
was, whether the tontine plan had been fully expiained to her, and 
whether she authorized the company to retain the dividends on the 
policy thereby applied for, and to place the same in a reserve fund 
in which she was to participate, in accordance with the provisions 
made by the company regarding policies in the same class she had 
selected, and not otherwise, and her answer was in the affirmative. 

It was the claim of the plaintiffs counsel, on the argument of this 
appeal, that this action was for fraud, and that the exclusion of the 
representations made by the agent of the defendant when he solic- 
ited the application was erroneous, because the fraud was then and 
there perpetrated by him in that way. 

The answer to this seems to be that the power and authority of 


the agent to make representations were limited to statements made 


in writing and presented to the officers of the company in the apph- 


cation, and the plaintiff was made aware of this restriction because 
it is contained in the policy itself; more than that, the pamphlet, 
containing a full and true description and representation of the ton- 
tine plan of insurance, was read by the agent of the plaintiff, and 
there was no concealment or misrepresentation on that subject. If, 
after that, the agent made representations respecting the advantages 
of the plan over other systens and forms, they were quite immate- 
rial, and amounted simply to recommendation and opinion. They 
had no tendency to deceive or mislead the plaintiff or her husband 
so long as the plan itself was explained to and understood-by them. 
Commendation is not representation; even exaggeration differs 
widely from intentional falschood; general assertions as to value or 
advantage cannot be made the basis of an action for deceit; an 
expression of opinion is not a representation of fact upon which a 
charge of fraud can be predicated. Even assuming that there was 
misrepresentation by the agent, the plaintiff was not misled, for the 
whole of the system was laid before her truly by the reading of the 
pamphlet. These reasons seem to be a sufficient justification of the 
ruling which rejected the representations of the defendant’s agent 
beyond the facts embodied in the pamphlet. If there be no proof 
of the perpetration of a fraud, aside from the declaration of the 
defendant’s agent, not reduced to writing as contemplated by the 
policy of insurance, then there should be uo recovery on that 
ground. All the representations by the company were contained in 
the pamphlet, and that stated the plan of tontine insurance, as 
carried into practice by the defendant, with accuracy; and the 
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plaintiff was notified that the agent was not authorized to make any 
further or other statements except in a particular manner which was 
not pursued. 

The complaint in this action wears two aspects not entirely con- 
sistent with each other. It alleges that at the time of the issuance 
of the policy certain false and fraudulent representations were made, 
that the piaintiff relied on them and believed them and accepted the 
policy. Then it is alleged that such represertations were false and 
fraudulent, and that the defendant violated them in several particu- 
lars which are specified. Then it is charged as a result of the facts 
stated, “that by reason of the violations and breach of contract as 
aforesaid on the part of the said defendant, the benefits of said con- 
tract have been lost to the said plaintiff to her damage in the sum 
of twenty-five hundred dollars,” and judgment is demanded for that 
sum. Evidence of the failure of this company after this contract 
was made, to execute and carry it out, wis inadmissible under the 
charge of fraud perpetrated as an inducement to its foundation 
before it had its inception, and so conversely testimony to establish 
fraud perpetrated before this contract was consummated, as induce- 
ment to make it, was not proper or material under the charge of a 
breach or failure to perform the contract after its execution. 

Then, in the points submitted by the appellant on this appeal, it is 
stated that the action is brought to recover damages by reason of 
false representations and breach of contract. 

It was also claimed by the appellant that the action was for fraud, 
and therefore she had the right to prove all the representations 
made by the agent of the defendant when the contract was made. 

Our examination of the case has thus far proceeded on that 
theory, and we have so far found nothing for its support. 

In the examination of the case on the other theory, it is to be 
remarked that at the time of the commencement of this action, the 
tontine period of ten years had not expired. So that she had no 
interest in the tontine fund, and it could not appear that she ever 
would have, for her husband might not survive this tontine period; 
until the expiration of that period in the lifetime of her husband, she 
had no rights in the fund. Both the expiration of the period and 


the survival of her husband were conditions precedent to the accru- 
ing of any rights to the plaintiffs in such fund. 


Neither do we find evidence of any breach of the contract by the 
defendant. The breach alleged is that the defendant did not, from 
the inception of the policy, or of the class of policies to which it 
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belongs, or at any time, keep the funds arising therefrom separate 
and apart from the funds of the company, and did not invest the 
same separately for the benefit cf the plaintiff and other persons oi 
the same class, but, on the contrary, mingled the same with the 
general funds of the company. 

In answer to this, it is to be said that there is no proof of any 
undertaking or agreement on the part of the company to keep such 
fund separate from the other funds of the company, and no reason 
is disclosed for so doing. 

Further, it is to be said, that the plaintiff has forfeited all her 
rights under the policy named as a contract of insurance, by the 
failure to pay the annual premiums, and so her rights are foreclosed 
for that reason on this branch of the case. 

The contract was not rescinded by the plaintiff, and she did not 
refuse to pay the premiums on that ground; neither is the complaint 
framed on the theory of a rescission. The action is not for money 
had and received or improperly obtained, but for the recovery of 
damages. 

It was claimed by the counsel for the appellant, on the argument, 
that this insurance contract was a gambling contract, and that the 
plaintiff was in effect betting on the chances of the continuance of 
her husband’s life, beyond the tontine period of ten years, and that 
the company had bet against her. We cannot assent to this view. 
All insurance is based, more or less, on the doctrine of chances; but 
they are by no means gambling contracts, unless they are wager 
policies, and then they are void in law. But this consideration 
need not be further pursued, for i plaintiff can obtain no advan- 
tage from the position, even if it be tenable. Her action is not 
based on the law against gaming, and she is in pari delicto, even if 
the contract was Humoral and void. 

This policy is a policy of insurance on the life of the plaintiff's 
husband, payable at his death, if the annual premiums have been 
paid and the policy is in force at that time. So far as that con- 
tract of insurance is concerned, thére is no claim that the defendant 
has not fully complied with its undertaking. F 

One part of every premium is set aside to accumulate as a fund 
toward the payment of the policy when it becomes a claim against 
the company. That fund is called the reserve fund. Another part 
of the premium is consumed in paying the costs of insurance and 
expenses. 

The remaining third part, augmented by the excess of interest 
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varned upon the reserve of the policy, is surplus. Under an ordi- 
narv policy, this surplus is annually returned to « policy-holder in 
some way acreed ¢ nd is commonly called dividend. 

On this policy has been engrafted the svstem called tontine, under 
which that surplus, instead of being divided and paid to the policy- 
holders, goes to a fund called the tontine fund, the amount being 
credited to the particular class to which the policy belongs. When 
a policy lapses, the reserve value becomes protits, and under this 
scheme such profits are divided among the survivine holders of the 
various class Ss. 

Such in substance is the tontine scheme, and such it was represented 
to be by the pamphlet issued by the company, and read in evidence 
m the trial of this action. The annexation of the plan to the Pp liey 
did not invade uor varv the le: ‘ffoct of that instrument as a 


policy of insurance for life. It merely constituted a consent for the 


retention of the surplus dividend by the company during the tontin 


co a ; . ; . “ ein 9 ae ie all 
period, at the termination of whic 1e accumulations from all 


sources are to be divid rth ‘viviny holders of policies of 
that class istenc The representation lained of had refer- 
ence only t the surplus dividends i ! he © INYANy by consent 
of the insur ry accumulation during the tontine period. 

The alleg he complaint, however, is that the fund arising 
from pr ing to the tontine class 
from premiums paid upon 
ather classes and kinds of policies issued by the defendant, and 
would be separately kept invested and accwuulated in trust for the 
benefit of the surviving members of the tontine class. 

If such representations were made by the agent to the plaintiff 
and her husband, they had full information that the tontine scheme 
contemplated nothing of that kind. 

in the portion of the pamphlet read in evidence on the trial by 
the counsel for the plaintiff, it was stated distinctly that the annual 
surplus arising from the policies in each class w uld be set aside to 
accumulate for the stipulated number of years; not that the fund 
arising from the premiums was to be set aside nor that any separate 
investment was to be made. 

The representation, therefore, had reference to a subject which 
had been fully explained to the husband of the plaintiff from the 
same pamphlet, and a false guaraniee or representation can be 
founded on nothing that is open and visible and well understood 
Tney only apply to secret defects and unexplained faults. 
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Again, these representations, taken at their worst, related only to 
the future. 

No fact was misrepresented, and the sole claim is that in the 
future the tontine fund was to be invested and handled seyarately. 
That at mest would constitute a condition subsequent in the con- 
tract, for the violation of which the plaintiff might obtain appropriate 
redress. 

The plaintiff has no interest in the mode of investing and handling 
these funds. Her interest is subserved if the persons insured on 
this plan are divided into classes and separate accounts are kept with 
each class on the Looks of the company. 

It appeared in evidence that this had beén done, and that each 
policy was credited annually with the surplus dividend it would have 
received each year if it had not been a tontine policy. Also, that 
when any policy in the class lapsed for non-payment of premiums or 
any other cause, or matured by death, the amount of its accrued 
dividends so credited, auginented by compound interest, was cred- 
ited to the class. 

This is in full comphance with the declaration in the pamphlet, 
that the annual surplus arising from the policies in each class will be 
set aside for accumulation. , 

So it appeared that all the legal rights of the plaintiff were prop- 
erly guarded and secured. 

We cannot discover that the counsel for the appellant claimed 
on the argument of this appeal that the statements of the tontine 
plan in the policy and in the pamphlet were indefinite or uncertain, 
for the statement is very plain and very easily understood, and no 
testimony of experts or witnesses of any kind is required for its 
elucidation or comprehension. 

It must be borne in mind after all, that the plaintiff never acquired 
any vested rights in the tontine fund, because she voluntarily ceased 
the payment of premiums, and her policy lapsed for that reason 
before the expiration of her tontine period. 

We can discover no ground upon which a recovery for the plaintiff 
‘an be founded. 

We have examined carefully all the exceptions taken on the trial 
and find no error, and our conclusion is that the complaint was prop- 
erly dismissed. The judgment should be affirmed with costs. 


Barnarp, P. J., and Prart, J., concur. 
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NOTICE OF CANCELLATION TO AGENTS. 


Superior Court of New York.—General Term. 


SAMUEL VON WIEN, Appellant, 


Us, 


SCOTTISH UNION AND NATIONAL INS, CO., Respondent.* 


The agent of the insured for the purpose of procuring insurance, is not from 
that fact his agent to receive notice of cancellation. 

‘The case is not affected by a clause that the insurance broker shall be deemed 
the agent of the insured in any transaction relating to the insurance, for 
notice of cancellation does not relate to the insurance. 

The delivery of the policy without payment of premium raises a presumption 
that credit was intended, but in such case offer to return a premium is un- 


necessary. 


Before FreepMAN and Truax, JJ. 


Appeal from judgment entered on the verdict of a jury and from 
an order denying a motion for a new trial on the judge’s minutes on 
the grounds set forth in see. 999 of the Code of Civil Procedure. 

The action was brought to recover upon a policy of insurance for 


a loss sustained by fire. 


Benno Loewy, /or Appellant. 
Wermore & Jenner, for Respondent. 
: Truax, J. 
The trial judge erred in allowing the defendant to prove that it 
had given notice of the cancellation of the policy to Rieger, or in 
other words, it was error to hold that Reiger was the plaintiff's 
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agent to whom notice of the cancellation of the policy could be 
given. 

The evidence shows that Rieger was employed hy the plaintiff to 
procure certain insurance, and that he procured that insurance. 
His employment—his agency—then ended, and notice to him was not 
notice to plaintiff. 

The defendant claims that Spitzer was plaintiff’s- agent and that 
Rieger was Spitzer’s, and therefore, plaintiff's agent. But there is 
no evidence that tends to show that Spitzer was plaintiff's agent for 
any other purpose than the purpose of procuring insurance. 

When the insurance was procured, his agency ended. 

This view of the case is not affected by the clause of the policy, 
that the insurance broker “ shall be deemed to be the agent of the 
insured in any transaction relating to the insurance.” 

The giving notice of cancellation of the policy does not relate to 
the insurance ; it relates to the cancellation of the contract of insur- 
ance and not to the making of such contract. An authority to make 
a contract for another does not carry with it by implication, author- 
ity to cancel that contract : Hodge vs. Security Ins. Co., 33 Hun, 
583 ; Stillwell vs. Mut. Life Ins. Co., 72 N. Y., 385; Van Valken- 
burgh vs. Lenox Fire Ins. Co., 51 N. Y., 469; Grace vs. American 
Central Ins. Co., 109 U. S., 278. 

This rule works no hardship to the insurer. The right to cancel 
the contract of insurance still remains. It only requires that notice 
of cancellation shall be given to the insured, or to his agent to whom 
he has given an authority to receive such notice. 

The cases of Rohrbach vs. Germania Fire Ins. Co., 62 X. Y., 47, 
and Alexander vs. Germania Fire Ins. Co., 66 N. Y., 464, deal with 
matters before the issuing of the policy (Whited vs. Germania Fire 
Ins. Co., 76 N. Y., 419), and the court of appeals say in the case last 
cited that it has not yet extended the clauses of the policy quoted 
above beyond matters that occurred before the issuing of the policy 
(p. 419), I cannot find that it has extended that clause any further 
since the decision of the Whited case. 

This remark is to be borne in mind while considering the case of 
Standard Oil Co. vs. Triumph Ins. Co., 64 N. Y., 85, in which case 
the persons who procured the insurance were the plaintiff's agents, 
generally for placing and keeping upon plaintiffs property a large 
line of insurance (see p. 86), and they returned the policy for can- 
cellation (87). The question of notice of cancellation to an agent is 
not in that case. 
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The policy of insurance was delivered to the plaintiff without re- 
quiring the payment of the premium. 

This raises the presumption that a credit was intended and the 
policy is valid : Washoe Tool Co. vs. Hibernia Ins. Co., 66 N. Y., 
613; Angell vs. Hartford Fire Ins. Co., 59 N. Y., 171; Bowman vs. 
Agricultural Ins. Co., 59 N. Y., 527. But the fact that credit was 
given does not make it necessary for the defendant to offer to returr 
a premium that it never had received. 


The judgment and order appealed from are reversed and a new 
trial is ordered, with costs to the appellant to abide the event. 





